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The Florida Bar Foundation: How Lawyers Help the Poor 


awyers in Florida 
deeply care about 
people and_e are 
committed to work 
with The Florida Bar Founda- 
tion to meet the legal needs of 
the poor. The Florida Bar 
Foundation was established by 
the Bar Board of Governors in 
1956 to foster law-related pro- 
grams benefitting the public in 
the name of Florida’s legal pro- 
fession. The mission of The 


for low income people in in- 
stitutions, and help for par- 
ticularly vulnerable groups 
including the elderly and in- 
capacitated, migrant 
farmworkers, immigrants, 
and children. In recent years, 
LAP funds have been used as 
a match with private founda- 
tion support and law firm 
contributions to bring bright 
and energetic new law gradu- 
ates to Florida for special le- 


Florida Bar Foundation, a phil- Herman Russomanno, from the left, Foundation President gal assistance projects ad- 


anthropic 
founded by Florida lawyers 
and the Supreme Court of Florida, 
is to provide greater access to jus- 
tice. The Foundation will accom- 
plish its mission primarily through 
funding of programs which: 

e¢ Expand and improve represen- 
tation and advocacy on behalf of the 
poor in civil legal matters. 

¢ Improve administration of the 
institutions of justice. 

e Provide financial assistance to 
students for the study of the law. 

¢ Promote service to the public by 
members of the legal profession by 
making public service an integral 
component of the law school experi- 
ence. 

Today, the Foundation has be- 
come one of the nation’s leading bar 
foundations. Although it is a sepa- 
rate organization from the Bar, we 
are proud that significant support 
by Bar leadership, including Bar ap- 
pointees to the Foundation’s board, 
has helped shape its mission, gov- 
ernance, and operation. 

In its early days, Bar employees 
staffed the Foundation, which op- 
erated a law student loan program 
named in honor of former Florida 
Supreme Court Chief Justice Glenn 
Terrell and made a small number 
of modest grants. 

In the early 1970s, former Florida 
Bar and ABA president Wm. Reece 
Smith ushered in a new Foundation 
era when, as president, he modern- 


ized the Foundation’s governance 
and successfully encouraged Bar 
member financial support through 
the Foundation’s Fellows Program. 
However, it was not until creation 
by the Florida Supreme Court of the 
IOTA program—the nation’s first— 
in the early 1980s that the Foun- 
dation became widely known and 
its third era was born. Over the next 
18 or so years, Foundation gover- 
nance was again restructured re- 
sulting in the Florida Supreme 
Court and the Bar Board of Gover- 
nors appointing nearly two-thirds 
of its board; a small, dedicated pro- 
fessional and support staff was 
hired; and, most important, mil- 
lions of dollars in grants have been 
distributed for the three Florida 
Supreme Court approved uses of 
IOTA funds: 

e Free Civil Legal Assistance for 
the Poor (LAP) 

¢ Improvements in the Adminis- 
tration of Justice (AOJ) 

e Loans and Scholarships for Law 
Students (LSA) 

LAP general support grants pro- 
vide important funding for the ba- 
sic infrastructure of legal aid and 
legal services programs in every 
county in Florida and for coordina- 
tion of Florida’s pro bono attorney 
network. LAP grants also support 
several statewide and regional pro- 
grams, including legal assistance 
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organization A. Hamilton Cooke and Bar President-elect Terry Russell met dressing some of most 
in December on Amelia Island for a Foundation retreat. 


critically underserved legal 
needs of the poor. Historically, LAP 
grants have made up between 85 
percent to 95 percent of all IOTA 
grants annually. 

AOJ grants typically are awarded 
for startup or seed money over a one- 
or two-year period and often are the 
only support available to local courts 
and justice system professionals to 
test court system innovations. AOJ- 
funded projects range from improved 
case management and calendaring 
systems and new approaches to re- 
ducing post-divorce conflict to train- 
ing for law enforcement in effective 
and safe handling of juveniles and 
adults with mental disabilities. AOJ 
funds also provide general operating 
support for our statewide law-re- 
lated education program in partner- 
ship with the Bar. 

LSA, the smallest IOTA grant pro- 
gram, supports students at accred- 
ited Florida law schools, funding 
summer fellowships at IOTA legal 
aid agencies and stipends in ex- 
change for public service work. Both 
programs promote and strengthen 
the strong pro bono tradition of 
Florida’s legal profession. 

Now a fourth era for our Founda- 
tion has begun, and I want to share 
some thoughts about the part we can 
play toward ensuring this new era’s 
success. 

In this newest era, the Foundation 
is going back to its roots, the sources 


| 

= 

| 

| 

| 

{ 

| 

i 

4 

i 

| 


IT’S SIMPLE: 
LET EMPIRE BE YOUR SOURCE FOR CORPORATE KITS 


One call puts the most complete corporate kit on your desk the next day. It’s that simple! 
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CUSTOM MINUTES We customize the minutes and bylaws with the corporate name and other information. Creating 
$6.00 - $8.00 hand typed originals ready for signatures. 
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President 
Herman J. Russomanno 
President-elect 
Terrence Russell 
Executive Director 
John F. Harkness, Ur. 


Board of Governors 


First Circuit Alan B. Bookman; Second Cir- 
cuit Kelly Overstreet Johnson, Michael J. Glazer; 
Third Circuit Michael S. Smith; Fourth Cir- 
cuit Christine R. Milton, Henry IM. Coxe Ill; Fifth 
Circuit William H. Phelan, Jr. ; Sixth Circuit 
Louis Kwall, John A. Yanchunis; Seventh Cir- 
cuit Charles C. Ebbets; Eighth Circuit Robert 
A. Rush; Ninth Circuit Kirk N. Kirkconnell, 
Michael P MicIViahon, John Marshall Kest; Tenth 
Circuit Robert M. Brush; Eleventh Circuit 
Francisco R. Angones, David B. Rothman, Tod 
Aronovitz, Manuel R. Morales, Jr, Don L. Horn, 
Sharon L. Langer, David W. Bianchi, Andrew 
Needle, Steven E. Chaykin, Arthur H. Rice; Twelfth 
Circuit Anthony J. Abate.; Thirteenth Circuit 
William Kalish, Mark P Buell, Richard A. Gilbert; 
Fourteenth Circuit Rob Blue, Jr.; Fifteenth 
Circuit John G. White Ill, Jerald S. Beer, Michael 
T. Kranz; Sixteenth Circuit James S. Lupino; 
David D. Welch, Henry Latimer, Jesse H. Diner, 
John Hume; Eighteenth Circuit Clifton A. 
McClelland, Jr.; Nineteenth Circuit Louis B. 
Vocelle, Jr.; Twentieth Circuit John P Cardillo; 
Out-of State Richard A. Tanner, lan M. Comisky, 
Dennis M. Whalen, Brian D. Burgoon; President 
YLD Stuart N. Ratzan; President-elect YLD 
Elizabeth G. Rice; Public Members, Royce B. 
Walden, Vivian L. Hobbs. 


Editorial Board 


Chair: Jeffrey D. Kottkamp, Ft. Myers; Vice Chair: 
Gary S. Gaffney, Ft. Lauderdale; Members: Donna 
E. Blanton, Tallahassee; Peter A. Blatt, West Palm 
Beach; KellyM. Braun, Tampa; Dean Bunch, Talla- 
hassee; David R. Cassetty, Coral Gables; Susan G. 
Chopin, West Palm Beach; Christine C. Daly, Lake 
Weles; Ralph A. Demeo, Tallahassee; Judge Sandra 

, Ocala; Richard E. Fee, Tampa; 
Geveland Ferguson lll, Ft. Lauderdale; Amy L. Fischer, 
West Palm Beach; NancyS. Freeman, Winter Park; 
Judge Thomas G. Freeman, Jr., Sanford; Evelyn D. 
Golden, Atianta, GA; Pear! Goldman, Ft. Lauderdale; 
Robyn S. Hankins, Ft. Lauderdale; Keith C. Haymes, 
Miami Beach; Judge Rand Hoch, West Palm Beach; 
Valerie G. Itkoff, Miami; Judge Lisa D. Kahn, Viera; 
Marlyne Marzi Kaplan, Hollywood; Judith R. Koch, St. 
Petersburg; Benedict P Kuehne, Miami; David 
Lawrence ll, New York, NY; Steven B. Lesser Ft. Lau- 
derdale; Heather Jo Melom, Tallahassee; David K. 
Miller Tallahassee; Peter Papagianakis, New York, NY; 
John R. Reid, Jr, Orlando; KelleyS. Roark, Miami; Amy 
D. Ronner, Opa Locka; Lawrence D. Siverman, Mi- 
ami; Susan L. Stephens, Tallahassee; Robert H. 
Sturgess, Jacksonville; Rafael Suarez-Rivas, Holly 
wood; Frances H. Toomey, Tampa; R. Craig Waters, 
Tallahassee; John 0. Williams, Tallahassee; Board 
Liaison: Tod Aronovitz, Miami. 


of its early political and financial 
support: attorneys and law firms. It 
will initiate a pro-active program to 
tell the story of its grantees and the 
important work of the legal profes- 
sion (pro bono and staff legal aid at- 
torneys alike) who provide legal as- 
sistance to individuals and low 
income families. 

The opportunities presented by 
successful fundraising and commu- 
nications activities surfaced in a 
fundraising feasibility study con- 
ducted for the Foundation in 1999 
by former Foundation president and 
Bar Board of Governors member Jim 
Baxter, Clearwater. Following board 
adoption of the study’s recommenda- 
tions, the Foundation hired a full- 
time director of development in late 
spring of this year. Current Founda- 
tion president Ham Cooke, Jackson- 
ville, who also served on the Board 
of Governors, appointed a develop- 
ment committee this past summer 
made up of current and past Foun- 
dation directors and officers and 
other Florida attorneys committed to 
the Foundation’s mission. 

A professional communications 
firm is now assisting the Foundation 
to develop its strategic communica- 
tions plan, the first draft of which was 
reviewed by directors at a retreat last 
December. Bar leadership and Bar 
communications division staff partici- 
pated in the plan’s development. 

The 2000-01 Bar Fee Statement 
Lawyers’ Challenge for Children 
campaign’ kicked off the 
Foundation’s return to philanthropic 
fundraising. The response from Bar 
members was heartening—100 per- 
cent more contributions than last 
year. Members’ contributions not 
only saved this program from the full 
brunt of this year’s IOTA funding 
cuts, but also increased 2001 
childrens’ legal services funding by 
just over 13 percent. 

At the December retreat, directors 
also reviewed the Foundation’s Case 
for Support—the document which 
describes why Florida attorneys and 
law firms, along with national and 
Florida foundations and corpora- 
tions, should consider making a 
charitable gift to the Foundation. As 
a member of the Foundation’s board, 
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I’ve thought of why I should make 
my own gift. Here are my reasons: 

e Achievement of the Foundation’s 
mission is important to me as an at- 
torney, and to a society committed to 
fairness and equality under the law. 

e The Foundation has an active 
and involved board of directors com- 
mitted to its mission. 

e The Foundation’s record of stew- 
ardship of its IOTA and non-IOTA 
resources is outstanding—manage- 
ment and general and fundraising 
expenses represent less than 15 per- 
cent of grants and other programs 
directly benefitting the mission. And 
the Foundation assesses LAP grant 
performance regularly through pro- 
fessional, on-site evaluations. 

e As the only statewide funder of 
legal aid, the Foundation has signifi- 
cant grantmaking experience and 
regularly involves a broad group of 
stakeholders in developing and re- 
fining the vision for providing legal 
assistance to the poor in Florida. 

e I have a choice of donating to the 
Foundation’s endowment, which en- 
sures that my gift will live on. 

During my term as Bar president- 
elect and now as president, I have 
had a greater opportunity than most 
Bar members to learn about the 
Foundation, its mission, and its lead- 
ership. ’'ve come to appreciate the 
Foundation’s serious, thoughtful ap- 
proach to its responsibilities. Its 
communications program will better 
enable every Bar member to know 
the Foundation also. 

I’m confident that by knowing the 
strengths of the Foundation you too 
will choose to become a supporter by 
the gift of your time and talent on its 
board and committees, and through 
your gifts and donations. 

On behalf of the Bar I thank Presi- 
dent Hamilton Cooke, President- 
elect designate Bill Thompson, and 
the board of directors for their dedi- 
cated service and outstanding lead- 
ership. We also thank Jane Curran, 
foundation executive director, for her 
extraordinary contribution and com- 
mitment to _ fullfilling the 
Foundation’s mission. 


HERMAN J. RUSSOMANNO 
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Giving You New Dimension 


Record Services. 


Not only are we Florida’s best at providing UCC information, we’re also a national leader in 
corporate document retrieval, incorporations, qualifications, and registered agent services. 


Our Corporate Services Department believes in DOING IT RIGHT AND DOING IT RIGHT NOW, and at 
a much lower cost than our competition. Call us today and enjoy a new dimension in service. 


Florida and National Services 
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Certified Copies 
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Executive Directions 


Creation of Nonprofit Companies 


Benefits Members’ Lives and Careers 


t’s not difficult to point with 

pride to some of the high pro- 

file ways The Florida Bar 

helps its members in their 
practices and professional responsi- 
bilities. 

The Bar, along with its sections, 
continues to sponsor highly rated 
CLE courses. The Ethics Depart- 
ment is praised in membership sur- 
veys for its hotline offering instant 
help to attorneys with ethical ques- 
tions. The Law Office Management 
Assistance Service helps lawyers 
run a more efficient practice. The 
Lawyer Regulation Division is rec- 
ognized as a national leader, not 
only in protecting the public but also 
in helping lawyers before their prob- 
lems become serious enough for dis- 
ciplinary action. 

In addition to those more visible 
programs, over the years the Bar 
has invested in a number of other 
operations that have benefited law- 
yers in surprisingly diverse ways. 
With one exception, the net cost to 
lawyers has been not one thin dime. 
And the payoff of that exception has 
been something more precious than 
money—lawyers’ lives and careers. 

Perhaps the only thing these pro- 
grams have in common, besides 
helping Florida lawyers, is they in- 
volve the creation of nonprofit cor- 
porations—and three of the four re- 
ported on their activities to the Bar 
Board of Governors in December. 

One of the higher-profile compa- 
nies is Florida Lawyers Mutual In- 
surance Company, which was set up 
at the behest of 1987-88 Bar Presi- 
dent Ray Ferrero, who has served 
as president since its inception. 
FLMIC was created with the capi- 


tal contributions from thousands of 
Florida lawyers, and with a 
$500,000 investment from the Bar. 
It came at a time when the market 
for liability policies for lawyers was 
tight, with few companies offering 
coverage. The few available typically 
featured sky-high premiums. 

FLMIC issued its first policy in 
1989, and now has more than 3,000 
policies, with the average one cov- 
ering 1.9 lawyers, according to 
Ferrero. He also reported that the 
Bar’s loan was paid back, with in- 
terest, within two years of the 
company’s start of operations. 

If you personally never have 
sought a policy from FLMIC, you 
still probably have benefited from 
the company. That’s because, as 
Ferrero told the board, the company 
has brought stability and competi- 
tiveness to the Florida insurance 
market. “FLMIC is well and thriv- 
ing and its paramount priority is the 
well being of every lawyer in the 
state of Florida,” he said. 

The Florida Lawyers Legal Insur- 
ance Company not only helps law- 
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yers, it also directly helps Florida 
residents by providing access to af- 
fordable legal insurance policies. 
Founded in 1979, again with finan- 
cial help from the Bar, FLLIC over- 
sees group policies offered to a vari- 
ety of employers. 

According to Ainslee Ferdie, presi- 
dent of the FLLIC board, in the past 
year more than 31,000 Floridians 
were insured through FLLIC poli- 
cies, and more than 900 Bar mem- 
bers had joined the FLLIC panel. 

Those lawyers handled more than 
14,000 legal items for the policy- 
holders, and were paid $4.5 million 
in fees. Like those of FLMIC, the 
benefits ripple throughout the state. 
With the success of FLLIC, several 
other private group legal insurance 
policies have been set up in Florida, 
offering more access to legal services 
for state residents and more oppor- 
tunities for Bar members to build 
their practices. 

It has also repaid, with interest, 
all of the Bar loans made to start 
the organization. 

And also like FLMIC, FLLIC has 
found ways to give something back 
to the profession. In FLMIC’s case, 
it has made annual donations to 
Florida Lawyers Assistance, Inc., for 
the past five years on the theory it’s 
better to provide help for lawyers 
before they get into trouble and have 
a claim against their liability policy. 
Likewise, FLLIC makes annual 
scholarship donations to each of the 
state’s accredited law schools. 

Probably the lowest profile special 
group set up or supported by the Bar 
is The Florida Bar Building Corpo- 
ration. Formed about a decade ago 
when the Bar acquired the property 
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They rely Corporate Creations. 


Enrique J. Martin, Esq. 
Greenberg Traurig, P.A. 


Michael E. Botos, Esq. 
Edwards & Angell, LLP 


Michael D. Simon, Esq. 
Gunster Yoakley & Stewart, P.A. 


Keith A. James, Esq. 
Ruden McClosky Smith Schuster & Russell, P.A. 


Gregory W. Coleman, Esq. 
Burman Critton Luttier & Coleman 
President of The Florida Bar Young Lawyers Division (June 1999 - June 2000) 
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Corporate Creations. 


Incorporation & Trademark Services 


Miami Chicago Delaware 
(305) 672-0686 (773) 935-3920 (302) 424-4866 
Palm Beach New Jersey Nationwide 
(561) 694-8107 (856) 833-1074 (800) 672-9110 


Order by phone or online at CorporateCreations.com 


Corporate Creations is a leading provider of incorporation, trademark, and corporate document filing and 
retrieval services for legal professionals and their corporate clients worldwide. By using our corporate document 
preparation and filing services, your firm will make a higher hourly profit when compared to handling those 
administrative details internally. Hundreds of law firms rely on our services so their attorneys can concentrate 
on giving legal advice to their own clients, while we handle the administrative details in the background. The 
corporate documents that we prepare and file based on your instructions will promote you and your law firm. 
The next time you or your legal support staff think about using a service provider to handle a corporate or 
trademark filing or registered agent service anywhere in the United States or offshore for any type of entity, 
consider calling Corporate Creations. Make the choice today to start relying on our fast and reliable services. 


Each local office is independently owned and operated under license from Corporate Creations Enterprises Inc. 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer 
in the practice of the legal pro- 
fession are clearly set forth in 
the following oath of admission 
to the Bar, which the lawyer is 
sworn on admission to obey 
and for the willful violation to 
which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitu- 
tion of the United States and 
the Constitution of the State of 
Florida; 

“| will maintain the respect 
due to courts of justice and ju- 
dicial officers; 

“| will not counsel or main- 
tain any suit or proceedings 
which shall appear to me to be 
unjust, nor any defense except 
such as | believe to be honestly 
debatable under the law of the 
land; 

“| will employ for the purpose 
of maintaining the causes con- 
fided to me such means only 
as are consistent with truth 
and honor, and will never seek 
to mislead the judge or jury by 
any artifice or false statement 
of fact or law; 

“| will maintain the confidence 
and preserve inviolate the se- 
crets of my clients, and will ac- 
cept no compensation in con- 
nection with their business 
except from them or with their 
knowledge and approval; 

“| will abstain from all offen- 
sive personality and advance 
no fact prejudicial to the honor 
or reputation of a party or wit- 
ness, unless required by the 
justice of the cause with which 
| am charged; 

“| will never reject, from any 
consideration personal to my- 
self, the cause of the defense- 
less or oppressed, or delay 
anyone’s cause for lucre or 
malice. So help me God.” 


and three-story building adjacent to 
its Tallahassee headquarters, the 
building corporation performs essen- 
tial functions. 

One is to oversee the day-to-day 
business operations of the annex 
building, half of which is occupied 
by Bar offices and half by paying 
tenants. By forming the nonprofit 
corporation to manage the property, 
the Bar avoided any IRS conflict 
with its own nonprofit, tax-exempt 
status. 

The corporation board has steered 
though some tricky times. Not long 
after the Bar acquired the building, 
which was fully occupied by state 
agencies, it was discovered to have 
asbestos. Although not dangerous, 
the tenants left. The corporation 
then oversaw the gutting of the 
building, the removal of the asbes- 
tos and the addition of a fourth floor, 
as well as a redo of the building’s 
exterior to match the style of the Bar 
headquarters Williamsburg style. 

At the end of the renovation, the 
tenants came back, and the build- 
ing has remained fully rented. Be- 
cause of the board’s efforts, the Bar 
has a ready source of office space to 
meet any expansion for the next sev- 
eral years—all at no cost to Bar 
members. 

About 12 years ago, the Bar 
helped create Florida Lawyers As- 
sistance, Inc., to reach out to law- 
yers with alcohol problems. It was 
quickly expanded to include those 
with any substance abuse problems 
and a few years ago those with emo- 
tional or mental challenges, includ- 


ing depression, bipolar disorder or 
stress-related maladies, were in- 
cluded. 

FLA, Inc., helps both lawyers who 
voluntarily seek the agency’s assis- 
tance and those who are mandated 
for supervision by the Bar’s griev- 
ance process or by the Florida Board 
of Bar Examiners. 

This year, the Bar Board of Gov- 
ernors approved increasing its ap- 
propriation to FLA, Inc., by $80,000. 
Executive Director Michael Cohen 
reported to the board that its income 
from mandated supervisions is fall- 
ing—something he attributed to the 
program’s success in reaching law- 
yers before they run afoul of the 
grievance process. 

What Cohen told the board also 
applies to all members of the Bar 
and the support they give this wor- 
thy organization: “You all should 
feel very good about the work that 
you do, about the support that you 
give us. The money that you put into 
this program ... is directly saving 
attorneys’ lives, their careers, their 
families, and the devastation that 
comes from substance abuse, addic- 
tion, alcohol abuse, and psychologi- 
cal disorders.” 

Perhaps we should all pause for a 
moment to thank the Bar members 
whose unceasing efforts keep all 
four of these organizations function- 
ing smoothly, for the benefit of the 
profession and the public. 


JOHN F.. HARKNESS, JR. 


Have you ever wished... 


Have you ever wished that you could sit down and talk in complete 
confidence with someone about your law practice—someone whose 
drinking or drug problem may have been worse than yours; someone 
who can tell you what drinking/use of drugs did to his or her practice, 
family and health? Or perhaps just someone to listen with an 
understanding heart rather than with judgment and condemnation? 
Have you ever thought what a relief it would be, without any cost 
whatsoever, to be able to talk frankly with just such a person— 

a person who is solving problems just like yours and 
is living happily and usefully in so doing? 

Now you can. Florida Lawyers Assistance, Inc. 

(800) 282-8981 
www.fla-lap.org 
Telephone anytime in confidence. 
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www.gilsbar.com 
P.O. Box 998 
Covington, LA 70434 
1-800-445-7227 
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CNA PRO 


Working to manage risk is what 

Professional Liability Insurance is all about. 
Now we're pleased to introduce a better way of 
working together. Because CNA now works 
directly and solely with dedicated agents 
in your area. Giving you the same high level 
of expertise you've come to expect from both 


parties, delivered with unprecedented efficiency. 


Securing a proper risk management program 
requires a knowledgeable agent and a trusted 
financial partner. Now your connection to both 
is stronger and clearer than ever. Contact our 
dedicated agent today to find out more about 


this exciting new partnership. 


More than insurance. 


Lawyers’ professional liability from CNA is underwritten by Continental Casualty Company or Transportation Insurance Company, member compa- 
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PROPOSALS FOR SETTLEMENT 
Minding Your P’s and Q's 
Under Rule 1.442 


by Julie H. Littky-Rubin 


It’s over. After four years of hard-fought litigation and two weeks of trial, you successfully convinced a 
group of six people to find in favor of your client. Your client is elated. Not only has she won, but she rejoices 
in the knowledge that she will recover her attorneys’ fees, thanks to your foresight in filing an offer of judg- 
ment three years ago. As you happily lose yourself in the memory of one of your more crafty cross examina- 
tions, your euphoria turns to panic. Your heart races as you quickly procure the file and begin tearing through 
the pleadings to review the offer you filed. Your mind is filled with vague recollections about rule changes in 
1997 and innumerable cases you have recently read where some poor attorney’s offer was declared invalid 
for failing to comply with Rule 1.442. As you review the offer you filed, you realize its shortcomings. Will it be 
enforced? Will you have to alert your carrier? How can you avoid having to live this nightmare again? 


he offer of judgment statute, F.S. §768.79 (1999), 

creates a substantive right to collect reason- 

able attorneys’ fees and costs as “penalties” for 

a declining party’s failure to accept an offer and 
terminate the litigation.’ Florida Rule of Civil Procedure 
1.442, “Proposals for Settlement,” provides the mecha- 
nism to assert those rights and delineates the proper 
procedure necessary for implementing the substantive 
statute. The rule applies to a/l proposals for settlement, 
regardless of the terms used to refer to such offers. Apro- 
pos of the plain language of Rule 1.442, offers or demands 
for judgment are now uniformly termed “proposals for 
settlement.” 

In 1996, the Florida Supreme Court overhauled Rule 
1.442. Those amendments, effective January 1, 1997, 
were designed to create a coherent framework for recon- 
ciling Florida’s offer of judgment law, and to end the pro- 
liferation of litigation sabotaging the statute’s goal of 
ending claims and disputes.” One court articulated hope 
that the amendments to Rule 1.442 would provide an 
easy guide for attorneys and litigants to follow in filing 
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proposals for settlement, stating: “Perhaps the amend- 
ments to Florida Rule of Civil Procedure 1.442, effective 
January 1, 1997, which require far more detail than a 
settlement proposal, will help ensure that there are no 
misunderstandings between an offeror and an offeree 
about the terms of the settlement proposal.” 

Unfortunately, the court may have been prematurely 
sanguine. As evidenced by the swelling body of recent 
case law, the changes in the rule seem to have resulted 
in even more litigation by creating confusion in the tran- 
sition between the old law and the new. Each provision 
of the rule is outlined below with a discussion of the re- 
cent cases interpreting it. The only way parties can en- 
sure sustainable offers and avoid becoming the next “So. 
2d cite” is to follow carefully the specific prescriptions of 
Rule 1.442. 


Anatomy of the Rule 

¢ Time Requirements: 1.442(b)* 

Rule 1.442(b) requires that a proposal to a defendant 
be served no earlier than 90 days after service of pro- 
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cess, and a proposal to a plaintiff no 
earlier than 90 days after the action 
has been commenced.‘ These time 
limits are rigid. Serving an offer on 
the 87th day, for example, simply 
does not comply with the rule.® 

No proposal shall be served later 
than 45 days before the date set for 
trial, or the first day of the docket 
on which the case will be tried, 
whichever is earlier.® One court re- 
jected the defendant’s offer of judg- 
ment as untimely and unenforce- 
able because the defendant made 
the offer less than 45 days before the 
first day of the docket on which the 
case would be tried, even though the 
case actually went to trial almost six 
months after first being set.’ Not- 
withstanding the grant of a continu- 
ance to the defendant, the court re- 
fused to hold that the continuance 
operated to “breathe” life back into 
an otherwise untimely offer.® 

If an offeror makes an offer at a 
point when it appears that the off- 
eror has intended to direct the offer 
to a subsequent, unscheduled trial 
period, then the offer may be valid.® 
In one instance, a case was sched- 
uled to go to trial during the docket 
period beginning October 27, 1997, 
and concluding on October 31, 
1997.'° As of October 30, 1997, the 
case had not been reached. When it 
became apparent that the case 
would not go to trial within that 
trial period, the defendant filed an 
offer of judgment. The case was re- 
set and ultimately tried in Septem- 
ber 1998. While the court acknowl- 
edged that Rule 1.442 mandated 
that no proposal for settlement shall 
be served less than 45 days before 
the trial date or first day of the 
docket, it held that a single excep- 
tion existed if the offer was made at 
a point in time when it appeared 
from the facts of the individual case 
that the offeror intended to direct 
the offer not to the current trial pe- 
riod, but rather to the next unsched- 
uled time period."! The court found 
that only in that situation will the 
offer be considered timely.'? The 
Fourth District took that exception 
one step further when it declared an 
offer of judgment valid even though 
it was made during the last week of 


The failure of parties 
who share the same 
liability to apportion 
their proposal among 
themselves does not 
impair their ability to 
collect attorneys’ 
fees on an 
unaccepted offer. 


a docket, because the parties had 
previously been excused from trial 
for that 

e Form and Content of the Pro- 
posal—1.442(c) 

Rule 1.442(c)(1) requires that a 
proposal be in writing and that it 
identify the applicable Florida law 
under which the offer has been 
made. At one time, the Florida stat- 
utes had numerous provisions gov- 
erning offers to settle pending liti- 
gation. Now that only one statute 
governs such offers, as implemented 
by Rule of Civil Procedure 1.442, an 
offer will comply when either the 
rule or the statute is cited.‘ It is 
always safest, however, to reference 
both Rule 1.442 and §768.79 to 
avoid any confusion or problems. 

Rule 1.442(c)(2) provides a check- 
list of the seven elements necessary 
for a valid proposal for settlement. 
Rule 1.442(c)(2)(A) requires that the 
offeror “name the party or parties 
making the proposal and the party 
or parties to whom the proposal is 
being made.” Rule 1.442(c)(3) fur- 
ther explains that a proposal may 
be made to any party or parties and 
that a joint proposal shall state the 
amount and terms attributable to 
each party. This provision was en- 
acted to conform with the law set 
forth in Fabre v. Marin, 623 So. 2d 
1182 (Fla. 1993). 

When a single plaintiff files a pro- 
posal for settlement to multiple de- 
fendants in a case involving sepa- 
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rate issues of liability, the proposal 
must set forth the specific amount 
directed to each defendant to settle 
the case. Otherwise, the proposal 
will lack the particularity needed to 
comply with the rule.'* The offer 
must be specific enough to enable 
separate tortfeasors to evaluate the 
proposal independently.'’ However, 
when only one act of negligence is 
involved, and the named defendants 
are all either actively or vicariously 
liable for that one act of negligence, 
an offer need not list specific 
amounts attributable to each defen- 
dant because each defendant will be 
liable for the entire amount as a 
matter of law.'* 

The failure of parties who share 
the same liability to apportion their 
proposal among themselves does not 
impair their ability to collect attor- 
neys’ fees on an unaccepted offer, 
because the amount which each of 
the several offerors contributes to 
the proposed settlement makes no 
practical difference to the offeree.'® 
That concept is especially true if the 
theory upon which the defendants’ 
joint liability is based does not al- 
low for apportionment under FS. 
§768.81 (1997), a circumstance 
which typically exists in cases when 
one defendant is vicariously liable 
for the negligence of another.” 

While it may appear that multiple 
defendants may file a proposal for 
settlement containing one total 
amount in order to comply with the 
rule, notable exceptions exist. For 
instance, in cases in which an in- 
jured plaintiff has a spouse with a 
consortium claim, the defendant 
must make a specific offer to both 
parties, or risk violating the rule’s 
specificity requirement.”! Similarly, 
when married plaintiffs have sev- 
eral claims, the offer must specify 
the amount and terms attributable 
to each party.” However, when those 
same plaintiffs file a proposal to 
settle with the defendant, the appor- 
tionment is irrelevant because ap- 
portionment between plaintiffs is of 
little consequence to the defen- 
dant.” According to one court, offers 
of judgment made before the rule 
changed in January 1997 did not 
require the offeror to attribute sepa- 
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rate amounts to each party.** How- 
ever, another court held differently, 
noting the direct conflict.”° 

Rule 1.442(c)(2)(B) requires the 
offeror to identify the claim or 
claims the offeror is proposing to 
resolve. When an offer is unquali- 
fied and does not specifically delin- 
eate other pending claims or coun- 
terclaims, it is assumed that the 
offer is intended to dispose of all 
pending claims and complies with 
the rule.” 

Prior to 1997, Rule 1.442 did not 
allow for the inclusion of any condi- 
tions.”’ Following January 1, 1997, 
however, an offer may now include 
certain conditions. For example, an 
offer may require the offeree to sat- 
isfy certain liens. Even the entry 
of a final judgment is considered a 
“condition” under this rule.*”? One 
court found that the language in 
§768.79(2), providing that the offer 
shall be construed as including all 
damages which may be awarded in 
a final judgment, did not establish a 
substantive right to a final judg- 
ment.*° It merely declared the pos- 


sibility for entitlement to attorneys’ 
fees.*' That court concluded that 
without specific language offering to 
have a judgment entered, there will 
be no such entry.*” Rule 1.442(c)(2)(d) 
actually requires the proposal to 
state with particularity all nonmon- 
etary terms of the proposal along 
with the total amount. 

If punitive damages are involved, 
Rule 1.442(c)(2)(E) requires the of- 
fer to state with particularity the 
amount proposed to settle any claim 
for punitive damages. Rule 
1.442(c)(2)(F) mandates that the 
proposal state whether it includes 
attorneys’ fees and whether attor- 
neys’ fees are part of the legal claim 
at issue. Rule 1.442(c)(2)(G) then re- 
quires that a certificate of service 
in the form required by Rule 1.080(f) 
be attached to the offer. 

e Service, Filing and With- 
drawal—1.442(d) and (e) 

A proposal shall be served on the 
party or parties to whom it is made 
but shall not be filed unless neces- 
sary to enforce the provisions of this 
rule.** A proposal may be withdrawn 


in writing, provided the written 
withdrawal is delivered before a 
written acceptance is delivered.* 
Once withdrawn, a proposal is 
void.*® 

A proposal shall be deemed re- 
jected unless accepted by delivery of 
a written notice of acceptance within 
30 days after service of the pro- 
posal.** If an offer of judgment is 
sent by mail, it is subject to the five- 
day mailing rule, adding five days 
to the 30-day prescribed period in 
which the offeree may respond.*’ No 
oral communications constitute an 
acceptance, rejection, or counterof- 
fer under the provisions of the rule.* 

¢ Moving for Sanctions Pursuant 
to the Rule—1.442(g) 

Despite having filed a “letter per- 
fect” proposal for settlement, the 
failure to move timely for the sanc- 
tions allowed under the rule (i.e., 
attorneys’ fees and costs) could ren- 
der fine draftsmanship a nullity. 
Before the recent rule change ex- 
plained below, any party seeking 
sanctions, based upon the failure of 
the proposal’s recipient to accept the 
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proposal, had to do so by service of 
an appropriate motion within 30 
days after the entry of judgment in 
a nonjury action, the return of the 
verdict in a jury action, or the entry 
of a voluntary or involuntary dis- 
missal.*® 

This counterintuitive provision to 
Rule 1.442 used to require a success- 
ful offeror to file the appropriate 
motion “within 30 days after ...the 
return of the verdict in a jury action 
....” However, §768.79(6)(a) re- 
quires the motion for attorneys’ fees 
be filed within 30 days after the 
entry of judgment. This trap for the 
unwary recently deprived plaintiffs 
and their attorneys of $144,000 of 
well deserved attorneys’ fees.*° 
There, the court held that because 
the time periods prescribed in stat- 
utes are procedural, they are gov- 
erned by the Florida Rules of Civil 
Procedure when the two conflict.*' 

The Second District reconciled 
this seemingly draconian decision 
with the Supreme Court’s opinion in 
Gulliver Academy, Inc. v. Bodek, 694 
So. 2d 675 (Fla. 1997). That case 
acknowledged that a timely reser- 
vation of jurisdiction in a final judg- 
ment was procedurally an enlarge- 
ment of time under Rule 1.090(b), 
thereby allowing a party to file a 
late motion for attorneys’ fees.* 
Bodek noted that under Rule 
1.442(g), amended in 1997, a reser- 
vation of jurisdiction in a final judg- 
ment entered on a jury verdict 
would not be timely if the final judg- 
ment was not entered within 30 
days of the jury’s verdict.*® Only 
under those circumstances could a 
party show excusable neglect under 
Rule 1.090(b)(2) in order to enlarge 
the time.** 

Fortunately, the Supreme Court 
very recently adopted changes to 
Rule 1.442(b) and Rule 1.442(g) to 
streamline this timing quagmire. As 
of January 1, 2001, Rule 1.442(g) 
will reference a new rule of civil pro- 
cedure, Rule 1.525. Pursuant to Rule 
1.525, any motion for attorneys’ fees 
or costs shall be served within 30 
days after filing of the judgment, 
including a judgment of dismissal 
or the notice of a voluntary dis- 
missal.** Presumably, this change 


Whether a proposal 
for settlement is 
made in good faith is 
by its very nature 
determined by the 
subjective 
motivations and 
beliefs of the 
pertinent actor. 


will eliminate many of the timing 
pitfalls previously noted in the case 
law. 

In one case, after a personal in- 
jury plaintiff served an offer of judg- 
ment for $10,000 for the limits of the 
defendant’s insurance policy, the 
jury awarded the plaintiff a verdict 
in excess of $100,000.“ While the 
insurance company had hired the 
defendant’s attorney and had made 
all of the major decisions in the liti- 
gation, it was not actually a party 
to the litigation. Notwithstanding 
the insurer’s intimate involvement 
in the case, the court rejected 
plaintiff’s right to collect attorneys’ 
fees from the insurer pursuant to 
her offer of judgment, finding that 
the insurance company could not be 
responsible for the excess fees be- 
cause it was not a party to the suit.*’ 

Lamenting the fact that there was 
no statutory basis to allow the plain- 
tiff to recover her attorneys’ fees 
against the insurance carrier, Judge 
Whatley reluctantly concurred in 
the decision.** As he aptly noted, the 
insurance carrier is the real party 
in interest because it controls the 
litigation strategy and holds the 
purse strings, and the statute is 
grossly inequitable because it allows 
the insurance carrier to suffer no 
risk of an award of attorneys’ fees.*® 
Under the doctrine of mutuality of 
obligation, Judge Whatley urged the 
legislature to review the statute 
with a view toward leveling the 
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playing field.®° 

In another case, the court insisted 
that the entry of judgment conform 
to the insurance policy limits, not- 
withstanding a verdict in excess of 
the policy.*! There, the court allowed 
the trial court to make the determi- 
nation of the amount of attorneys’ 
fees and costs, but rejected the trial 
court’s decision to require an imme- 
diate payment because the judg- 
ment was essentially “contingent” 
on a finding of bad faith.® The court 
remanded the case to the trial court 
to provide for execution once judi- 
cially determined that the insur- 
ance company had acted in bad faith 
in refusing to settle the matter 
promptly.** 

Even if a party is entitled to costs 
and fees pursuant to applicable 
Florida law, the court may, in its dis- 
cretion, determine that a proposal 
lacked good faith.** In such cases, 
the court may disallow an award of 
costs and attorneys’ fees.* 

The question of good faith turns 
entirely on whether the offeror had 
a reasonable foundation upon which 
to make the offer and made the of- 
fer with the intent to settle the claim 
against the offeree, should the of- 
feree accept.*© Whether a proposal 
for settlement is made in good faith 
is by its very nature determined by 
the subjective motivations and be- 
liefs of the pertinent actor.*’ 

To ascertain whether an offeror 
who has extended a minimal offer 
of judgment acted in good faith, the 
trial court must look at whether the 
offer bears a reasonable relation- 
ship to the amount of damages suf- 
fered and a realistic assessment of 
liability.°* Nominal offers of judg- 
ment are suspect when they are not 
based on any assessment of liabil- 
ity and damages.*® One court 
stressed that the question of good 
faith in making an offer of judgment 
under §768.79 involves an inquiry 
into the circumstances shown by the 
entire record of case.® Each case 
requires its own analysis and must 
be considered on its own facts.®! 
While some nominal offers are made 
in good faith, some are not, and the 
trial judge must consider all the 
surrounding circumstances at the 
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time the offer was made. 

In a special concurrence, Judge 
Farmer noted that when an offer is 
shown not to rest on any reasonable 
assessment of liability and dam- 
ages, and the offer has no reason- 
able relationship to damages, the 
court should begin its assessment of 
the claim of bad faith by viewing the 
offer with some skepticism.® Still, 
highlighting the idea that nominal 
offers are often made after a proper 
assessment of the circumstances of 
the case, Judge Farmer wrote, “[I]t 
would seem to me a rare case that a 
party sued for money damages will 
not have made any assessment of 
liability and damages after receiv- 
ing suit papers and before making 
an offer to settle the case.”* In any 
event, it seems that the offeree has 
the burden to prove the absence of 
good faith.® 

A test of whether the offer was 
made in good faith arises when 
plaintiffs make demands for judg- 
ment in an amount in excess of the 
available insurance policy limits. 


However, one court held that 
§768.79 does not require the ability 
to pay or actual payment in order to 
accept a demand for judgment.® 
There, the defendant rejected 
plaintiff’s offer to settle the case for 
the $10,000 in insurance policy lim- 
its.*7 When the insurer rejected the 
offer, plaintiff filed suit and later 
served a demand for judgment for 
$76,000. The demand was not ac- 
cepted and the jury returned a ver- 
dict far in excess of that amount.” 
Defendant then successfully argued 
to the trial court that the plaintiff 
did not make the demand in good 
faith because she knew the policy 
limits were only $10,000.” The 
Fourth District disagreed and 
awarded attorneys’ fees pursuant to 
the offer of judgment statute.” 
Similarly, a trial court improperly 
denied attorneys’ fees pursuant to 
an offer of judgment because the 
court found that plaintiff did not 
intend to terminate the litigation 
with a $250,000 offer on a wrongful 
death case involving only $10,000 


in insurance coverage.” The trial 
court struck the offer finding that it 
was served solely to create a right 
to attorneys’ fees.” In reversing the 
trial court, the Third District wrote 
that the right to attorneys’ fees is 
the very purpose for making an of- 
fer under §768.79 in the first place 
and is the “carrot held out by the stat- 
ute to encourage early settlements.” 


“Did We Beat the Offer?” 
Determining Entitlement, 
Fees, and Costs 

Pursuant to §768.79, entitlement 
to attorneys’ fees and costs under 
the statute is calculated based upon 
the final judgment. Thus, while the 
jury’s verdict on its face may exceed 
the proposal for settlement by 25 
percent, the setoffs for comparative 
negligence and collateral sources 
may diminish the final judgment, 
thereby affecting entitlement to fees. 

To determine the amount of a fi- 
nal judgment, one court decided to 
set off plaintiff's comparative neg- 
ligence first.”° Section 768.79(6)(a), 
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however, also requires the court to 
add collateral source payments 
made “post-offer” but before judg- 
ment, to the net judgment, to reach 
the “judgment obtained” for the pur- 
pose of considering costs and fees 
under the statute.”* A PIP deduct- 
ible will be set off from the verdict, 
as will the amount of PIP benefits 
actually paid.”’ However, the plain- 
tiff is also entitled to a reduction 
from the setoffs for the cost of ob- 
taining PIP coverage in determin- 
ing the amount of the “judgment 
obtained.””* Additionally, the pre- 
vailing plaintiff's pre-demand costs 
should be included in determining 
whether the “judgment obtained” 
was 25 percent more than the de- 
mand for judgment.” Finally, be 
mindful that because economic 
damages are assessed jointly and 
severally (at least until the 1999 
statutory changes), a defendant may 
be responsible for 100 percent of the 
economic damages in computing the 
judgment irrespective of the jury’s 
finding that he or she was only par- 
tially responsible.* 

Once the time for acceptance of an 


offer of judgment expires, the right 
to attorneys’ fees and costs is trig- 
gered under the statute.*' Offers of 
judgment do not supercede each 
other, nor do subsequent offers re- 
voke preceding offers.*® Thus, when 
several offers are served and not 
accepted, and the case is tried, ap- 
pealed, and retried for example, the 
first valid offer still provides the 
basis for attorneys’ fees notwith- 
standing any subsequent offers 
which may have been made (unless 
there is entitlement under one of the 
subsequent offers only).** Addition- 
ally, a party is entitled to interest 
on the attorneys’ fees based on an 
offer of judgment once the trial court 
enters judgment determining en- 
titlement to such fees.** 

Although it seems logical that 
sanctions under the offer of judg- 
ment rule should entitle a prevail- 
ing party to costs outside the uni- 
form guidelines for taxable costs, 
one court recently quashed that no- 
tion.* According to that court, even 
under §768.79 a successful litigant 
may only collect “taxable” costs." 
However, trial courts may consider 
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and apply contingency risk multipli- 
ers when awarding attorneys’ fees 
pursuant to the offer of judgment 
statute.*’ 


Conclusion 

Filing a valid proposal for settle- 
ment is a far more simple proposi- 
tion than the abundant case law 
may suggest. There is only one gov- 
erning statute, and the rule can be 
synthesized into a step-by-step 
checklist as set forth below. By care- 
fully following the rule before filing 
each proposal, one can savor your 
stunning victory in court without 
the unnecessary post-trial anxiety 
that accompanies a noncompliant 
proposal. 
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The 30-Day Removal Time Limit 
When Does the Clock Start Ticking? 


by Elizabeth P. Allen 


ou are dealing with a matter that could turn 

into a lawsuit against your non-Florida corpo- 

rate client. You have had telephone conversa- 

tions with the potential litigant and then with 
his counsel. You have received letters and reports from 
claimant’s counsel showing that damages to her client 
are in excess of $100,000. After discussions fail, suit is 
filed in state court and served on your client. The com- 
plaint only references the amount of damages using the 
generic “in excess of $15,000.” You'd like to remove the 
case to federal court because your client prefers it. You 
have diversity of the parties but has the federal jurisdic- 
tional amount in excess of $75,000 been met? Has the 
30-day removal time clock started ticking with service 
of the complaint on your client? Your client wants to re- 
move the case, so when does your notice of removal have 
to be filed? 

The U.S. Supreme Court in Murphy Brothers, Inc. v. 
Michetti Pipe Stringing, Inc., 119 S. Ct. 1322 (1999), stated 
that, regardless of any other issue, the 30-day removal 
time period cannot be triggered for a complaint remov- 
able on its face until a defendant has been served with 
legal process. In that case, Michetti, a Canadian corpo- 
ration, was sued in Alabama state court by Murphy, an 
Illinois corporation, for breach of contract and fraud. 
Though suit was filed, Murphy did not serve Michetti 
initially, but did send counsel a courtesy copy of the com- 
plaint. When negotiations failed, service was perfected. 
Michetti removed the action based on diversity jurisdic- 
tion on the 30th day after service, but 44 days after re- 
ceipt of the courtesy copy of the complaint. Murphy moved 
for a remand due to untimeliness under 28 U.S.C. 
§1446(b). The Supreme Court rejected Murphy’s position 
and held that the 30-day time period for removal under 


20 THE FLORIDA BAR JOURNAL/FEBRUARY 2001 


§1446(b) does not begin to run until actual service on 
the defendant. ' 


Is it Removable on its Face? 

The first issue then is to determine whether the com- 
plaint is “removable” on its face. It is the claim of the 
plaintiff which is determinative of the existence of the 
amount in controversy necessary for diversity jurisdic- 
tion and removal of a case.” When a state court complaint 
merely alleges damages in excess of the jurisdictional 
amount, i.e., “in excess of $15,000” or “in excess of the 
jurisdictional amount,” the claim is indeterminate for 
purposes of “amount in controversy” and is not remov- 
able, at that time although it may be removable later, as 
explained below. 

In Fleming v. Colonial Stores, Inc., 279 F. Supp. 933 
(N.D. Fla. 1968), which involved a personal injury ac- 
tion, the plaintiff's complaint alleged the jurisdictional 
amount necessary for state court claim. Months after 
service of the complaint, the defendant received answers 
to interrogatories that identified a specific amount of 
damages in excess of the diversity jurisdictional amount. 
Based upon those answers, the defendant removed the 
action. Subsequent thereto, the plaintiff moved for re- 
mand stating the removal was untimely. The court re- 
jected the plaintiffs argument and stated that so long 
as the plaintiff's complaint merely alleged general state 
jurisdictional allegations, it was not removable on its face 
pursuant to 28 U.S.C. §1446(b), and thus the 30-day re- 
moval period had not yet begun to run.’ 

In Essenson v. Coale, 848 F. Supp. 987 (M.D. Fla. 1994), 
the plaintiff sued in state court for tortious interference 
with a business relationship. The complaint alleged dam- 
ages in excess of $15,000. Nine months later and within 


| 
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30 days after receiving a demand for 
judgment in the amount of 
$165,000, the defendants removed 
the case pursuant to diversity juris- 
diction. The court denied plaintiff's 
motion for remanding, rejecting the 
argument that the case was initially 
removable when filed. The court 
stated that it would not construe the 
words, “in excess of the state juris- 
dictional requirement” as exceeding 
the amount necessary for federal di- 
versity jurisdiction.* The court held 
that because nothing in the initial 
complaint indicated that the 
amount in controversy exceeded the 
jurisdictional amount, the defen- 
dants were not required to translate 
injury claims into a “dollars and 
cents claim not specifically as- 
serted.” This legal proposition has 
been followed by other federal dis- 
trict courts in Florida.® 


Exception for Declaratory 
or Injunctive Relief 

Viacom, Inc. v. Zebe, 882 F. Supp. 
1063 (S.D. Fla. 1995), seems to de- 
part slightly from this ruling be- 
cause of the relief sought. In that 
case, a video store operator filed suit 
in state court against certain former 
employees for violating noncompete 
and nondisclosure provisions in 
their employment contracts. The 
complaint sought to enjoin the de- 
fendants from working for the 
plaintiff's competitors and also 
sought unspecified damages. The 
first defendant was served on Janu- 
ary 6 and removal was filed on 
March 1. Plaintiff moved for remand 
based upon untimeliness. The defen- 
dants argued that the case was not 


removable on its face and that the 
30-day removal time period did not 
begin to run until at least January 
31st, when the plaintiff filed a re- 
lated suit seeking $10,000,000 in 
punitive damages.’ In finding that 
removal was untimely, the court 
held that the indeterminate dam- 
ages claims was not the only con- 
sideration in ascertaining the 
amount in controversy.* In fact, had 
it merely been a breach of contract 
with indeterminate damages, the 
defendants would have been correct 
in their argument. However, the 
court held that “[i]n actions seeking 
declaratory or injunctive relief, it is 
well established that the amount in 
controversy is measured by the 
value of the object of the litigation.”® 

The defendant ignored the value 
of the injunctive relief which it ad- 
mitted could have been over 
$500,000 per year per lost store site. 
The court held that this type of par- 
ticular objective relief was apparent 
from the face of the complaint. 
Therefore, the complaint was re- 
movable upon its face, and the 
defendant’s removal was untimely. 
However, in cases other than injunc- 
tive or declaratory relief, the alle- 
gations of plaintiff’s complaint, or 
the lack of specificity, control 
whether a case is “removable upon 
its face.” 


Allegations of Serious 

and Permanent Injuries 
There are several earlier cases 

which appear to be in conflict with 

the above-stated guidelines for re- 

moval. In Lee v. Altamil Corporation, 

457 F. Supp. 979 (M.D. Fla. 1978); 
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Baker v. Firestone Tire & Rubber Co., 
537 F. Supp. 244 (S.D. Fla. 1982); 
Estevez-Gonzalez v. Kraft, Inc., 606 
F. Supp. 127 (S.D. Fla. 1985); and 
Richman v. Zimmer, Inc., 644 F. 
Supp. 540 (S.D. Fla. 1986), plaintiffs 
filed suit in state court. In all of the 
actions, the plaintiffs alleged per- 
manent and serious injuries along 
with pain and suffering. All com- 
plaints also alleged that the dam- 
ages were in excess of the then state 
court jurisdictional criteria of either 
$2,500 or $5,000. At that time, the 
federal diversity jurisdiction 
amount was $10,000. The courts in 
those cases stated that the serious- 
ness of the injuries should have ad- 
equately put the defendants on no- 
tice of the substantial damages 
involved. Those damages, the courts 
stated, would have been in excess 
of $10,000, thereby triggering the 
30-day removal time clock upon ser- 
vice of the complaints. 

As shown above, federal courts in 
Florida have taken a narrower view 
of removal requirements for diver- 
sity jurisdiction subsequent to those 
cases. As will be shown below, 
Chapman v. Powermatic, Inc., 969 
F.2d 160 (5th Cir. 1992), which was 
relied upon by Jade East Towers 
Developers v. Nationwide Mutual 
Insurance Company, 936 F. Supp. 
890 (N.D. Fla. 1996), expressly de- 
clined to follow the Lee and Estevez- 
Gonzalez cases. Based upon the 
most recent case law regarding the 
criteria needed for removal of diver- 
sity jurisdictional cases, allegations 
like those found in the cases refer- 
enced above would no longer start 
the 30-day removal time clock. 


Effect of Presuit Demands 
The previous discussion does not 
answer the removal time clock is- 
sue for a complaint which, on its 
face, does not support diversity ju- 
risdiction, but which counsel knows 
involves sufficient damages because 
of presuit dealings with the claim- 
ant. A review of case law (predating 
Michetti) shows that information 
obtained by a defendant prior to the 
filing of a lawsuit or service does not 
negate the need for the basis for re- 
moval to be either apparent upon 


} 
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the face of the initial pleading or 
through some other paper filed sub- 
sequent to the initial pleading. 

In Chapman, a high school stu- 
dent brought a personal injury ac- 
tion against the manufacturer of a 
piece of shop equipment. In that 
case, shortly after the injury, the 
student’s attorney sent a letter to 
the manufacturer advising that it 
was a potential defendant in a law- 
suit and referencing the amount of 
medial expenses that his client had 
incurred to date. In fact, prior to fil- 
ing suit, the manufacturer hired an 
investigative service which inter- 
viewed the student, took photo- 
graphs of his injuries, obtained a 
report from his medical provider 
and received copies of witness state- 
ments along with copies of other 
medical records. After negotiations 
failed several months later, suit was 
filed. The defendant then pro- 
pounded discovery. In answers to 
interrogatories (which were re- 
ceived two months after suit was 
filed), the plaintiff stated he was 
seeking damages in excess of 
$800,000. Within 30 days of receipt 
of those answers, the manufacturer 
removed the action based upon di- 
versity jurisdiction. 

The court upheld the removal, 
stating that the initial pleading did 
not contain sufficient allegations or 
information to trigger the 30-day 
removal statute. The court also re- 
jected the plaintiff’s contention that 
removal was untimely due to the 
receipt by the defendant of medical 
bills and the demand letter prior to 
suit being filed. The plaintiff con- 
tended that the manufacturer’s re- 
ceipt of those "other papers" before 
it was sued revealed that the 
amount in controversy exceeded the 
federal diversity jurisdictional 
amount. That information received, 
coupled with the defendant’s service 
of the initial pleading, the plaintiff 
argued, triggered the 30-day time 
limit under §1446(b). 

The court declined to adopt the 
plaintiff's argument because of the 
plain language of the removal stat- 
ute. The court held that receipt of 
"other paper" as referenced in para- 
graph two of §1446(b) requires that 
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a defendant receive the "other pa- 
per" after receiving the initial plead- 
ing. “By its plain terms the statute 
requires that if an ‘other paper’ is 
to trigger the 30-day time period of 
the second paragraph of 1446(b), 
the defendant must receive the 
‘other paper’ only after it receives 
the initial pleading.””° 

As a result, despite all of the in- 
formation that the defendant had 
received prior to suit (much of which 
it obtained on its own), the 30-day 
period for removal of the action was 
not triggered until it had received 
the plaintiff's answer to interroga- 
tories which showed that damages 
were in excess of the federal diver- 
sity jurisdictional amount. As a re- 
sult, the defendant’s removal was 
timely. 

The Northern District of Florida 
has embraced and accepted the rea- 
soning and ruling found in the 
Chapman case. In Jade East, a prop- 
erty owner sued an insurance com- 
pany for refusing to pay hurricane 
damage claims. The suit was filed 
on March 18; the insurer was served 
on March 27. On April 30, the par- 
ties attended a settlement confer- 
ence where the plaintiff demanded 
damages in excess of $50,000. On 
the basis of that demand, the in- 
surer removed the action to federal 
court on May 24. The plaintiff filed 
a motion for remand and argued 
that a demand letter sent between 
the parties on February 15 (prior to 
suit being filed) constituted "other 
paper" within the meaning of 
§1446(b) because it demanded pay- 
ment of all submitted claims. The 
plaintiff had sent the letter together 
with attached receipts which it 
claims gave sufficient notice to the 
insurer that the controversy ex- 
ceeded $50,000. The insurer relied 
on the Chapman case in alleging 
that the pre-suit demand letter did 
not constitute an "other paper" as 
contemplated under §1446(b). 

The court found the reasoning of 
the Fifth Circuit in Chapman per- 
suasive. The court held that a de- 
fendant must receive the "other pa- 
per" after it receives the initial 
pleading. The court referenced the 
fact that the demand letter between 


the parties had been sent before suit 
was filed and the court held: “Al- 
though the defendant may utilize 
information from such a demand 
letter to support removal, it does not 
trigger the running of the 30-day 
period under §1446(b).”" 

The court went on to state that 
the demand letter itself was also 
insufficient to trigger the 30-day 
period. It did not specify a damage 
amount but only attached receipts. 
Since the issue in that case was the 
attainment of federal diversity ju- 
risdictional amount, the court 
stated that for an initial pleading 
to trigger the 30-day time limit, it 
must affirmatively reveal on its face 
that damages in excess of the juris- 
dictional amount are being sought. 


"Other Papers" Can 
Start the Clock 

Ifa complaint is not removable on 
its face then what constitutes an 
"other paper" for purposes of trig- 
gering the 30-day removal period? 
As shown above, "other paper" can 
be answers to interrogatories,’ re- 
sponses to request for admissions, 
an offer of judgment," or a motion 
to add claim for punitive damages."° 
Other jurisdictions have also found 
that a settlement letter between 
counsel constitutes "other paper."’® 
An employee’s letter to an employer 
offering to settle a claim constitutes 
“other paper."”” 


One-Year Limitation 

There is one other time limitation 
relevant to diversity jurisdiction 
removals. Section 1446(b) adds a 
one-year limitation to the removal: 
“[A] case may not be removed on the 
basis of jurisdiction conferred by 
§1332 of this title more than one 
year after commencement of the 
action.” 

The “commencement” of the ac- 
tion means the date of the filing of 
the complaint."* As a result, the re- 
ceipt of "other paper" showing diver- 
sity jurisdiction exists is inconse- 
quential if received after one year 
from the filing of the complaint. Re- 
moval will also be untimely if the 
“other paper"” is received before the 
one-year time limit but removal is 


24 THE FLORIDA BAR JOURNAL/FEBRUARY 2001 


not perfected until after the one- 
year deadline. 


Conclusion 

In conclusion, the 30-day time 
limit for removal does not start for a 
complaint, removable on its face, 
until the defendant is served. A com- 
plaint, alleging generic jurisdictional 
damages is not removable on its face, 
and is not subject to removal upon 
service, regardless of pre-suit knowl- 
edge. Not until a defendant obtains 
information after service of the com- 
plaint through correspondence, dis- 
covery or otherwise does the 30-day 
removal clock start ticking. 
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Talking Heads 
Virtual Reality and the Presence 
Defendants Court 


by David A. Davis 


ith the advent of the Internet and other elec- 

tronic marvels, the courts have recognized 

an inevitability of the penetration of the 

electronic revolution into the way they do 
business. Indeed, the Florida Supreme Court has cau- 
tiously welcomed it,' and now has video cameras through- 
out its building. Briefs filed with that court are promptly 
put on the Internet, as are its opinions. One can even 
watch oral arguments in that court from the comfort of 
one’s office, home, or beach house. 

This excited acceptance of the electronic potential 
promised by the Internet is in stark contrast to the his- 
torical skepticism courts have had about television cam- 
eras in the courtroom. Until 1981, the U.S. Supreme Court 
had an aversion to their intrusion into judicial proceed- 
ings.” That changed with Chandler v. Florida, 449 U.S. 
101 (1981), and the nation’s high court left the decision 
to admitting the media and its associated technology 
largely to the states to control. 

If the television camera has gained only recent accep- 
tance in the courts, the same cannot be said for the pres- 
ence of defendants charged with crimes. For three quar- 
ters of a millennium they have had a fundamental—and 
in the United States for more than two centuries, a con- 
stitutional—right to be present at their trials and other 
critical stages of the proceedings that were created to 
determine if the state could deprive them of life or lib- 
erty. The intrusion of the Internet and the television 
camera into the courtroom has brought with it the emerg- 
ing idea that a defendant’s “virtual” presence can be the 
same as his actual, physical presence in court. If, as a 
matter of policy, cameras are now in the courtroom, does 
the defendant need to be there also? Nationally, the re- 
sults have been mixed.‘ In Florida, though the Supreme 
Court has embraced the marvels of the electronic age, it 
has developed a strong skepticism that defendants need 
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only appear on a television screen. 

The issue of physical versus virtual appearance most 
recently surfaced in the context of the petition of several 
juvenile court judges who sought to change Fla. R. Juv. 
P. 8.100 to provide for only a television appearance of 
juveniles at their detention hearings.® The court refused 
to change the rule then, but it specifically authorized 
various circuits “to institute a one year pilot program 
that will allow juveniles to attend detention hearings 
via audio/video device|s].”° Three years later, a bare 
majority of the court allowed, on an interim basis, the 
audiovisual presence of the defendant at the detention 
hearings.’ 

Significantly, in the 1999 opinion the court was badly 
split on the wisdom of allowing child defendants to ap- 
pear at detention hearings via television. For the major- 
ity, judicial efficiency and the “best interests of the child” 
justified substituting video presence for actual presence. 
The dissenters, led by Justice Lewis, were clearly troubled 
with fulfilling George Orwell’s prophecies.* 

By the time the court reexamined the issue a year later, 
Justice Overton had retired and Justice Quince had 
joined the court and a new majority. Justice Lewis, now 
writing for the court, rejected changing the rule.® 
Specifically, many observed that there was no proper opportu- 
nity for meaningful, private communications between the child 
and the parents or guardians, between the parents or guard- 
ians and the public defender at the detention center and a pub- 
lic defender in the courtroom. . .. Moreover, perhaps because it 
was difficult for the children to see, hear, and understand what 
was taking place, the youth did not behave as those participat- 
ing in person in a courtroom; that is, the hearings totally lacked 


the dignity, decorum, and respect one would anticipate in a per- 
sonal appearance before the court. 


As to this last point, one trial judge particularly noted 
that “most juveniles at video first appearance hearings 
appear almost like zombies. Conversation between a par- 
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ent and a teenager under normal 
conditions where there is conflict is 
difficult. Conversations via a video 
screen with a juvenile who is in de- 
tention is extremely difficult and 
problematic.”'° 

While the opinions on amending 
the juvenile rules have obvious, spe- 
cial resonance to the particular 
needs of juveniles, they have wider 
application than those proceedings. 
As such, constitutional issues that 
never surfaced in the juvenile rule 
opinions will have to be considered 
and accommodated if further efforts 
are made to bring the defendant to 
court only through a monitor. 

Of course, in different contexts, 
courts have dealt with the issue of 
the defendants’ and witnesses’ pres- 
ence at trial. Although those 
charged with crimes have a consti- 
tutional right to be present at their 
trial, it is not absolute. If they dis- 
rupt the proceedings, the court can 
exclude them. Similarly, the wheels 
of justice will continue to turn if they 
choose to go to the beach instead of 
attending their trial.'' If witnesses 
cannot attend a trial, or they are 
children who might be emotionally 
damaged by attending, procedures 
exist that will allow them to testify, 
and do so electronically if neces- 
sary.” 

When virtual presence has been 
considered in the context of a crimi- 
nal proceeding, four legal problems 
have emerged: 1) Except in a few 
limited instances, there is no au- 
thority for defendants to appear via 
television; 2) their Sixth Amend- 
ment right to confront their accus- 
ers may be compromised; 3) their 
Sixth Amendment right to effective 
assistance of counsel may also be 
shorted; 4) the due process rights 
guaranteed under the state and fed- 
eral constitutions may be compro- 
mised. Additionally, practical prob- 
lems present difficulties that 
suggest the virtual world has a con- 
siderable way to go before it replaces 
a system that has worked for centu- 
ries. 


Authority to 
implement Change 
With two exceptions, the Florida 


Rules of Criminal Procedure make 
no provision for defendants to ap- 
pear at hearings or trial via televi- 
sion. That is important because in 
the instances in which defendants 
are present by television, i.e., first 
appearances (Rule 3.130(a)) and 
arraignment (Rule 3.160(a)), the 
rules of procedure specifically au- 
thorize use of audiovisual equip- 
ment.'* Thus, when the several ju- 
venile court judges wanted to hold 
detention hearings—the equivalent 
of a first appearance—with the child 
present only by a television appear- 
ance, they had to ask the Supreme 
Court for permission to amend Fla. 
R. Juv. P. 8.100(a) to permit them to 
do so. Without specific authoriza- 
tion, no trial court, administrative 
agency, nor the legislature has the 
authority to declare that defendants 
will appear at hearings by televi- 
sion. 


Sixth Amendment Right 
to Confront Witnesses 

The right to physically confront 
witnesses and one’s accusers forms 
the core of the Sixth Amendment’s 
confrontation clause. California v. 
Green, 399 U.S. 149 (1970). “We have 
never doubted, therefore, that the 
Confrontation Clause guarantees 
the defendant a face-to-face meet- 
ing with witnesses appearing before 
the trier of fact.” Coy v. Iowa, 487 
U.S. 1012, 1016 (1988). While that 
right is not absolute, exceptions are 
to be allowed “only when necessary 
to further an important policy.” 

In Maryland v. Craig, 497 U.S. 836 
(1990), one such important policy 
emerged: protecting children of 
sexual abuse from being trauma- 
tized by court appearances in which 
they had to face their alleged assail- 
ant. Maryland law permitted the 
six-year-old alleged victim to testify 
by one-way television and outside 
the presence of the defendant if the 
trial court found that she would suf- 
fer serious emotional distress if she 
had to face Craig, and she could not 
otherwise communicate in his pres- 
ence. Even though the Supreme 
Court approved Maryland’s proce- 
dure, it significantly restricted its 
holding by declaring that general- 
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ized rules prohibiting any defendant 
from confronting a child victim 
would fail to meet constitutional 
acceptance. Instead, in every case in 
which the state sought to limit the 
physical confrontation of the defen- 
dant against his accusers, the court 
had to make case-specific findings 
of necessity.® 

Hence, in order to limit the 
defendant’s right to confrontation, 
the state must establish a specific, 
particularized need to do so. Per se 
rules advancing the important con- 
siderations of judicial efficiency and 
cost savings fail to outweigh the 
defendant’s Sixth Amendment right 
to physically meet his accusers. 
Similarly, safety, another significant 
and legitimate state interest, fails 
to satisfy Sixth Amendment de- 
mands by merely incanting that 
mantra and without any connection 
to the needs of a particular case. To 
overcome constitutional restric- 
tions, the state must say why physi- 
cal confrontation is unnecessary in 
a specific case. Thus, given the Su- 
preme Court’s extreme reluctance to 
sanction the video presence of juve- 
niles at detention hearings—usu- 
ally a nonadversarial proceeding— 
we should expect the court to balk 
at authorizing the virtual presence 
of the defendant at more contested 
hearings. 

On the other hand, it may have 
less reluctance to do so in post-con- 
viction proceedings. The right to 
physically confront accusers and 
witnesses has its strongest justifi- 
cation at the trial level, but the 
Sixth Amendment provision also 
applies to matters such as probation 
and parole revocations.'* While ap- 
plicable, other concerns that may 
have carried little weight at the 
guilt-innocence phase of litigation 
emerge as countervailing consider- 
ations to the defendant’s right of 
confrontation once he has been 
found guilty and sentenced. Final- 
ity, for example, has rarely surfaced 
as a consideration at the trial level, 
but it becomes a concern in post-con- 
viction matters.'’ The question logi- 
cally arises, therefore, whether it, 
safety, judicial efficiency, transpor- 
tation costs, and other matters 
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achieve such significance as to jus- 
tify having defendants remain in 
prison and appear at any hearing 
through a television monitor. 

The answer must be no. The is- 
sues that arise in motions for post- 
conviction relief under Fla. R. Crim. 
P. 3.850 must be different from those 
raised at trial. This often means that 
different facts are presented and 
often different witnesses are called 
at the Rule 3.850 hearings than at 
trial. Finality has no compelling 
force for the issues that arise there. 
Likewise, safety and judicial effi- 
ciency provide scant reasons to 
physically exclude the defendant 
from such hearing. 

Thus, the confrontation clause 


applies with full force to post-con- 
viction proceedings because difficult 
problems arise in proving that in 
every case a defendant’s right to con- 
front witnesses has less importance 
than safety and judicial economy. 


The Assistance of Counsel 
The Sixth Amendment has also 
recognized not only a fundamental 
right to the assistance at trial and 
on appeal,'* but also the effective 
assistance of counsel.'® If a defen- 
dant has such a right, does the 
defendant’s physical absence from 
the courtroom mean his lawyer is 
ineffective? Under the tough stan- 
dard established in Strickland v. 
Washington, 466 U.S. 668 (1984), 


simple inconveniences, at least in 
the abstract, would probably be in- 
sufficient to justify finding the de- 
fense lawyer ineffective. The situa- 
tion, however, is so novel that no 
Florida court has considered 
whether a defendant’s “virtual” 
presence is equivalent to his actual 
physical appearance, as it has for 
confrontation clause cases. 

Of course, significant, practical 
problems exist that would have a 
crucial bearing on the effectiveness 
of counsel. How can an attorney and 
his “virtual” client have a frank con- 
versation during a hearing or in the 
middle of trial? How can a defen- 
dant aid in his defense when he is 
not really there, and has no appre- 
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ciation for the courtroom atmo- 
sphere that is as real as it is elu- 
sive? Rather than an orderly, digni- 
fied, and formal hearing we would 
have the bizarre spectacle of a law- 
yer pressing his ear to the monitor 
asking the defendant to speak softer. 
This is more “Saturday Night Live” 
than law.” Yet, it is this comical as- 
pect that courts in this state and in 
other jurisdictions repeatedly use in 
rejecting the virtual presence of the 
defendants as equivalent to their 
actual presence. 


A courtroom is more than a location with 
seats for a judge, jury, witnesses, defen- 
dant, prosecutor, defense counsel and 
public observers; the setting that the 
courtroom provides is itself an important 
element in the constitutional conception 
of trial, contributing a dignity essential 


to the “integrity of the trial” process.*! 
* 


In a televised appearance, crucial 
aspects of a defendant’s physical pres- 
ence may be lost or misinterpreted, such 
as the participants’ demeanor, facial ex- 
pressions and vocal inflections, the abil- 
ity for immediate and unmediated con- 
tact with counsel, and the solemnity of 
a court proceeding.”” 


Consequently, a client’s confi- 
dence in his lawyer may be reduced, 
and the crucial, necessary trust be- 
tween the lawyer and the defendant 
minimized. Much like the physical 
presence rationale in the confronta- 
tion clause arena, there is some in- 
expressible difference between face- 
to-face discussions with a client and 
staring at the image on a TV moni- 
tor. In the latter situation, a defen- 
dant may believe his lawyer is 
merely processing his case without 
any real connection with him. Such 
perception, whether accurate or not, 
is real, and only weakens a relation- 
ship that is often fraught with sus- 
picion and mistrust. When this 
arises, particularly in capital cases, 
the state must present some ex- 
traordinarily compelling reasons to 
justify abridging the defendant’s 
right to be physically present. 

Significantly, the 2000 opinion on 
amending the juvenile rules voiced 
many of the practical concerns of 
this judicial virtual reality: 


Specifically, many observed that there 
was no proper opportunity for meaning- 
ful, private communications between the 
child and the parents or guardians, be- 


tween the parents or guardians and the 
public defender at the detention center 
and a public defender in the courtroom. 
The mechanical process produced a pro- 
ceeding where, on many occasions, mul- 
tiple parties would speak at one, adding 
to the confusion. At the conclusion of far 
too many hearings, the child had no com- 
prehension as to what had occurred and 
was forced to ask the public defender 
whether he or she was being released or 
detained. It was also problematic that 
the public defender at the detention cen- 
ter had no access to the child’s court file, 
and there was absolutely no opportunity 
to approach the bench to discuss private 
matters or anything that should not 
have been openly broadcast. Moreover, 
perhaps it was difficult for the child to 
see, hear, and understand what was tak- 
ing place, the youth did not behave as 
those participating in person in a court- 
room; that is the hearings totally lacked 
the dignity, decorum, and respect that 
one would anticipate in a personal ap- 
pearance before the court. 


Hence, the many difficulties de- 
fense counsel faces in representing 
a virtual client may become so great 
that he or she becomes ineffective. 


Due Process 
Considerations 

Accordingly, when questions arise 
about the defendant’s presence in 
court, the Florida Supreme Court 
has imposed significant limits to the 
discretion it normally gives trial 
courts in resolving issues that come 
before them.” Further restricting 
this freedom, it has recognized that 
death cases deserve special consid- 
eration, and it has limited trial 
judges’ discretion to exclude the 
physical presence of defendants 
from post-conviction hearings. 

Opinions from the district courts 
of appeal in noncapital cases have 
reflected this preference for the 
physical presence of the defendant 
at post-conviction hearings. They 
have consistently held that when 
the post-conviction proceeding in- 
volves evidentiary issues, the defen- 
dant has at least a due process right 
to be present.”* 

Thus, Florida appellate courts at 
all levels have curtailed trial courts’ 
freedom to exclude defendants from 
post-conviction hearings. Indeed, in 
Scott v. State, 717 So. 2d 908, 912 
(Fla. 1998), the Supreme Court sum- 
marized this consistent history by 
recognizing the limited discretion of 
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the courts’ rulings: “This discretion, 
as always, must be exercised with 
the due process rights of the pris- 
oner in mind.” 

Due process requires the physical 
presence of the defendant when fac- 
tual issues are involved that require 
an evidentiary hearing.” Con- 
versely, the defendant has no con- 
stitutional right to physically attend 
hearings in which he could make no 
meaningful contribution. 


Practical Problems 
of Virtual Reality 

Beyond the legal and constitu- 
tional issues discussed, practical 
problems will arise that may limit 
some constitutional guarantees. If 
the defendant appears in court only 
through a monitor, the ability for 
him and his lawyer to consult, par- 
ticularly during typically fast paced 
hearings, would be compromised. 
Further complicating matters, light- 
ing in the booths at the jail may be 
so poor and the acoustics so bad that 
counsel sees only a silhouette of his 
client who must repeatedly shout to 
be understood. If notes are written, 
counsel or the defendant must hold 
them up to the camera at the cor- 
rect distance for it to focus on them. 
It is also difficult for a confidential 
discussion of documents, exhibits, 
photographs, and other evidence 
that are introduced in typical crimi- 
nal proceedings. 

Indeed, the 2000 opinion on 
amending the juvenile rules suc- 
cinctly summarized the problem by 
recognizing “there was no proper 
opportunity for meaningful, private 
communications” between the de- 
fendant and counsel. In short, while 
the court proceedings follow a pat- 
tern established by our founding 
fathers, the defendant and his coun- 
sel are shouting at each other, try- 
ing to make sense of what the other 
is saying or writing. Having the de- 
fendant appear in a box destroys the 
“dignity, decorum, and respect one 
would anticipate in a personal ap- 
pearance before the court.” Jd. 


Conclusion 
The Florida Supreme Court has 
consistently refused to bow to the 
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forces of technological change when 
they significantly intrude on the vi- 
tal, constitutional rights of the de- 
fendant. Good reasons exist for them 
to do so. U 


1 Harrell v. State, 709 So. 2d 1364, 1372 
(Fla. 1998). 

2 Shepperd v. Maxwell, 384 U.S. 333; 
Estes v. Texas, 381 U.S. 532 (1965). 

3 Kentucky v. Stincer, 482 U.S. 730, 745 
(1987); Snyder v. Massachusetts, 291 US. 
97, 105-106 (1934). Due process requires 
a defendant’s presence only “to the ex- 
tent that a fair and just hearing would 
be thwarted by his absence.” 

4 State v. Peters, 615 N.W. 2d 655, 660 
(Wis, Court of Appeals, 2000) (no contest 
plea and sentencing by television valid); 
Guinan v. State,769 S.W. 2d 427, 431(Mo. 
1989) (post conviction proceeding with 
everyone but the defendant in the court- 
room is valid where he appears on a 
monitor.); People v. Lindsey, 723 N.E. 2d 
841, 845 (Ill. 3d D.C.A. 2000) (arraign- 
ment and waiver of right to jury trial 
can be done with the defendant appear- 
ing only via monitor); State v. Phillips, 
656 N.E. 2d 643, 663-65 (Ohio 1995) (ar- 
raignment); State v. Schneiderhan, 862 
P. 2d 37, 39-40 (Mont 1993) (Montana’s 
rules require the physical presence of the 
defendant at arraignment); Zenlenski v. 
State, 359 S.E. 2d 676, 677 (Ga. 1987) 
(Rule allowing one-year experiment of 
closed circuit proceedings to not explic- 
itly cover guilty plea, so the physical 
presence of the defendant was required); 
Valenzuela-Gonzalez v. U.S. District 
Court, 915 F. 2d 1276, 1281 (9th Cir 
1990) (Arraignment by closed circuit 
television violated Federal Rules of 
Criminal Procedure Rules 10 and 43). 

5 There is also legislative interest in hav- 
ing defendants appear electronically in 
post-conviction proceedings, typically 
brought under Fla. R. Crim. P 3.850. 


Aesop’s Fables were not written 
for children — 

They were written to help leaders 
improve their lives and the lives of the 
people those leaders serve. Aesop’s fables 
coax leaders to make choices between 
such things as greed and giving, arrogance 
and humility, and selfish indifference and 
compassion. 

Papantonio’s new release, with foreword 
by Robert E Kennedy, Jr., explores the 
details of the timeless wisdom left by 
Aesop. He invites lawyers to think about 
character qualities that we should both 
revere and revile in leaders. 

Papantonio shows how Aesop’s wisdom 
can benefit lawyers in their role as leaders. 


6 Amendment to Fla. Rule of J. Pro. 
8.100(a), 667 So. 2d 195 (Fla. 1996). 

7 Amendment to Florida Rule of Juve- 
nile Procedure 8.100(a), 753 So. 2d 541 
(Fla. 1999). 

8 Id. at 546. 

° Amendment to Florida Rule of Juve- 
nile Procedure 8.100(a), 25 Fla. L. 
Weekly S 516 (Fla. July 6, 2000). 

10 Td. 

 JT]linois v. Allen, 397 U.S. 337 
(1970)(right to be present may be lost 
by conduct.) Taylor v. United States, 414 
US. 17 (1973); Crosby v. United States, 
506 U.S. 255 (1993) (voluntary absence.) 

12 Harrell v. State, 709 So. 2d 1364 (Fla. 
1998) (Defendant in South America tes- 
tified by a_ satellite hookup); 
Glendenning v. State, 536 So. 2d 212 
(Fla. 1988) (child victim/witness testified 
by closed circuit television); See also Fa. 
Stat. §90.803(23) (1999). 

13 The Florida Bar Re: Amendment to 
Rules—Criminal Procedure, 462 So. 2d 
386 (Fla. 1985); In re rule 3.160(a), 
Florida Rules of Criminal Procedure, 
528 So. 2d 1179 (Fla. 1988). 

4 Coy, 487 U.S. at 1021. 

15 Craig, 497 U.S. at 857-58. 

‘6 Gagnon v. Scarpelli, 411 U.S. 778 
(1973); Morrisey v. Brewer, 408 U.S. 471 
(1972). 

Teague v. Lane, 489 U.S. 288 (1989). 

18 Gideon v. Wainwright, 372 U.S. 335 
(1963); Douglas v. California, 372 US. 
353 (1963). 

18 The issue is more difficult for post- 
conviction proceedings because the U.S. 
Supreme Court has said defendants have 
no right to a lawyer in post-conviction 
matters. Murray v. Giarratano, 492 U.S. 
1 (1989). That also means they have no 
right to an effective lawyer should they 
one to represent them. Lambrix v. State, 
698 So. 2d 247 (Fla. 1996). Despite the 
absence of any constitutional right to 
counsel, the legislature has provided 
lawyers for defendants sentenced to 
death, which means they may have the 


right ones that pass constitutional mus- 
ter. Arbelaez v. Butterworth, 738 So. 2d 
326 (Fla. 1999)(Anstead, concurring.) 

20 Carried to its comical extremes, con- 
sider a witness who is also present only 
by a video hookup. Instead of the drama 
of accuser facing accused, we would have 
a monitor sitting on a chair attacking 
another television set sitting on a table 
next to defense counsel. Rather, instead 
of a lawyer, there is a monitor of defense 
counsel because he is representing the 
defendant electronically. Also, neither 
the judge nor the prosecutor have physi- 
cally appeared but have sent their tele- 
vision sets in their places. The only live 
person in the courtroom would be the 
bailiff whose duty would be to read a 
judicial TV Guide and switch channels 
when different cases were scheduled. 

21 Estes v. Texas, 381 U.S. 532. 561 
(1965) (Warren, C.J., concurring) (quot- 
ing Craig v. Harney, 331 US. 367, 371 
(1947). 

22 People v. Guttendorf, 723 N.E. 2d 838, 
840 (Ill. 3d D.C.A. 2000) (Rejecting the 
television presence of the defendant at 
a plea hearing as equivalent to his physi- 
cal appearance.) 

23 Clark v. State, 491 So. 2d 545 (Fla. 
1986). 

24 Barr v. State, 548 So. 2d 819 (Fla. 2d 
D.C.A. 1989); Smith v. State, 489 So. 2d 
197 (Fla. 1st D.C.A. 1986). 


David A. Davis received a B.S. and 
M.S. in electrical engineering from 
Michigan Technological University in 
1971. He received his J.D. from the Uni- 
versity of Florida in 1978, and he is 
board certified in criminal appellate law. 
He is an assistant public defender in the 
Second Judicial Circuit focusing on capi- 
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Business Law 


Making the World Safe for Franchising: 
Nieman v. Dryclean U.S.A. 


by David A. Beyer and Andrew L. Mcintosh 


n the past year, Florida has 

served as the battleground for 

determining what rules apply 

for U.S. franchisors seeking to 
expand overseas. Fortunately, do- 
mestic franchisors can breath a col- 
lective sigh of relief, thanks to the 
11th Circuit Court’s decision in the 
case Nieman v. Dryclean U.S.A. 
Franchise Company, Inc., 178 F.3d 
1126 (11th Cir. 1999), and the US. 
Supreme Court’s decision not to re- 
view it. This case removed the bur- 
den of U.S. franchisors having to 
comply with U.S. franchise disclo- 
sure laws in dealing with overseas 
franchisees. 

The facts underlying the Nieman 
case are unremarkable. Nieman, an 
Argentine citizen, entered into ne- 
gotiations with Dryclean U.S.A. 
Franchise Company to open 
drycleaning franchises in Argen- 
tina.' Nieman and a group of Ar- 
gentine businessmen wanted a 
master franchise agreement which 
would give them the right to sell 
and operate Dryclean USA fran- 
chises throughout Argentina. 
Nieman and Dryclean USA entered 
into a preliminary agreement pur- 
suant to which Nieman paid 
Dryclean USA a nonrefundable 
$50,000 deposit in exchange for 
Dryclean USA’s agreement not to 
negotiate with others concerning 
the Argentine master franchise 
agreement for 60 days. Nieman 
signed it in Argentina and mailed 
it back to Dryclean USA in Florida, 
where a Dryclean USA representa- 
tive signed it.? Under the terms of 
the agreement, Nieman intended to 
use the 60-day period to secure fi- 


The Nieman case 
has great 
significance for U.S. 
franchisors and 
paves the way for 
the continued 
growth of 
international 
franchising. 


nancing. When Nieman ultimately 
failed to secure the necessary capi- 
tal, Dryclean USA kept the $50,000 
deposit. Dryclean USA never fur- 
nished Nieman with a franchise of- 
fering circular in accordance with 
the Federal Trade Commission’s 
Trade Regulation Rule: “Disclosure 
Requirements and Prohibitions 
Concerning Franchise and Business 
Opportunity Venturers.”* 

Nieman sued Dryclean USA for 
the return of the $50,000 deposit.‘ 
Nieman argued that Dry Clean 
USA violated the Florida Deceptive 
and Unfair Trade Practices Act 
(DUTPA) by failing to comply with 
the FTC rule. A violation of the FTC 
rule is an automatic violation of 
DUTPA.® Dryclean USA defended 
on the ground that the FTC rule 
does not apply to foreign transac- 
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tions since DUTPA and the FTC 
rule have no extraterritorial appli- 
cation. Both parties moved for sum- 
mary judgment. 

The U.S. District Court for the 
Southern District of Florida 
granted summary judgment in fa- 
vor of Nieman.® The court held that 
DUTPA and the FTC rule applied 
to the transaction because “Con- 
gress has the power to prevent un- 
fair trade practices in foreign com- 
merce by citizens of the United 
States, although some acts are done 
outside the territorial limits of the 
United States.”” Dryclean USA was 
ordered to refund the $50,000 de- 
posit to Nieman. Dryclean USA ap- 
pealed to the 11th Circuit. 

The 11th Circuit reversed, hold- 
ing that the FTC Act does not ap- 
ply extraterritorially. The U.S. Su- 
preme Court denied certiorari on 
January 18, 2000. 

The 11th Circuit based its deci- 
sion on two primary factors. First, 
the court looked to a long-standing 
principle of statutory construction 
that legislation of Congress, unless 
a contrary intent is clearly ex- 
pressed, applies only within the ter- 
ritorial jurisdiction of the United 
States.* This presumption is based 
on the assumption that Congress is 
primarily concerned with domestic 
conditions. The court concluded 
that Congress did not express a 
clear intent that the FTC rule ap- 
plies extraterritorially.® 

Second, the court concluded that 
even if Congress intended the un- 
fair trade provisions of the FTC Act 
to give the FTC the authority to 
apply regulations extraterritorially, 
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the court found the evidence indi- 
cated that the FTC had not exer- 
cised such authority and that the 
FTC “did not intend the Franchise 
Rule to apply to a U.S. franchisor in 
its dealings with foreign franchisees 
with respect to franchises to be lo- 
cated in a foreign country.”'° The 
court reached this conclusion be- 
cause the FTC rule has a purely do- 
mestic focus and was passed in re- 
sponse to a history of problems 
regarding unfair franchising prac- 
tices in the United States. The court 
noted also that the FTC rule is si- 
lent regarding the history or prob- 
lems of franchising in other coun- 
tries and foreign laws. In addition, 
the court considered the FTC’s an- 
nouncement in an advance notice of 
proposed rulemaking that it would 
modify the FTC rule to clarify that 
it does not apply to the sale of fran- 
chises outside the United States." 
The court took this to be evidence 
that the FTC rule was not intended 
to apply extraterritorially. 

The 11th Circuit’s decision is sig- 
nificant for a number of reasons. 
First, the decision clears up uncer- 
tainty regarding whether the FTC 
rule applies to international fran- 
chise transactions. Over the years, 
there has been vigorous debate con- 
cerning this question.” If it is clari- 
fied that the FTC rule does not ap- 
ply to international franchise 
transactions, U.S. franchisors will 
be better able to order and structure 
their relationships with foreign 
franchisees. 

Second, the decision will level the 
playing field for U.S. franchisors 
trying to compete with foreign 
franchisors in foreign countries. 
U.S. franchisors who must comply 
with the FTC disclosure require- 
ments as well as the local require- 
ments of a foreign country are at a 
competitive disadvantage in rela- 
tion to foreign franchisors.'? One 
commentator has stated, 


As we enter into an era of increased glo- 
balization, export of U.S. franchising 
programs has become an important con- 
tributor to our economy. U.S. franchisors 
not only need to have a level playing field 
to sell franchises in the U.S., they must 
not be competitively disadvantaged 
vis-a-vis their foreign competitors by 


being forced to comply with costly U.S. 
disclosure requirements when engaged 
in an international transaction. Ideally, 
application of all U.S. franchise laws 
should be limited to franchise operations 
conducted in the U.S." 

This is especially true in light of 
the fact that many of the disclosures 
required by the FTC Act would be 
irrelevant to foreign franchise trans- 
actions.’° The FTC rule’s disclosures 
were designed for the typical domes- 
tic franchise transaction. Moreover, 
foreign franchise transactions usu- 
ally involve more sophisticated, es- 
tablished business groups able to 
negotiate on an equal level with U.S. 
franchisors.'® In addition, economic 
conditions and market forces may be 
quite different from the United 
States in any given foreign country. 
“Indeed, application of the rule to 
foreign franchise transactions would 
result in the U.S. franchisor, the 
party lacking experience in the for- 
eign country, making disclosures to 
the more knowledgeable foreign 
subfranchisee.”"’ 

By establishing that the FTC rule 


does not apply in international fran- 
chise transactions, the 11th Circuit 
helped to clear up confusion and re- 
moved an impediment to a U.S. 
franchisor’s ability to compete with 
foreign franchisors. This undoubt- 
edly will aid in the continued expan- 
sion of U.S. franchisors into the glo- 
bal market. However, some 
questions remain unanswered. 
Nieman involved a U.S. franchisor 
selling a franchise to a foreign citi- 
zen and nonresident of the United 
States with the franchise to be op- 
erated in a foreign country, a pure 
outbound transaction.'* To what 
extent will the FTC rule apply to 
mixed transactions? What if a U.S. 
franchisor sells a franchise to be 
operated in a foreign country to a 
U.S. citizen or a foreign citizen who 
resides in the United States? What 
happens when a U:S. franchisor is 
involved in a pure outbound trans- 
action with substantial events dur- 
ing the negotiations and sale occur- 
ring in the United States? In 
Nieman, many of Dryclean USA’s 
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dealings with Nieman took place in 
Florida, and the option contract was 
initially negotiated during several 
meetings in Coral Gables, Florida, 
between the parties. The court, how- 
ever, disregarded these facts and, 
instead, found the primary focus of 
the partners was Argentinean. The 
Nieman court noted that the agree- 
ment was signed by Nieman in Ar- 
gentina, and that he then mailed it 
to Dryclean USA in Florida where a 
Dryclean USA representative signed 
it.'° The FTC has pronounced that 
the FTC Rule should apply unless 
the franchise is to be located in the 
United States. It ignored the citi- 
zenry of the parties or the locus of 
negotiations. 

The key may be the extent to 
which the international activity af- 
fects domestic competition. Neiman 
unsuccessfully raised this issue cit- 
ing the FTC’s enforcement action in 
the correspondence school context in 
Branch v. Federal Trade Commis- 
sion, 141 F.2d 31 (7th Cir. 1944). 
Branch ran a Chicago correspon- 
dence school that distributed 
courses of study by mail in Latin 
American countries. Branch falsely 
advertised in those Latin American 
countries that his “university” was 
fully accredited and was the only 
officially recognized university un- 
der U.S. law for extension courses 
by correspondence. The FTC sued 
for an injunction against the false 
and deceptive advertising. The court 
ordered Branch to stop making 
these false representations, but the 
basis for the court’s order was to 
protect Branch’s domestic competi- 
tors; not to protect foreign consum- 
ers. The court stated: 

The action of the Federal Trade Com- 
mission was aimed at compelling the 
petitioner to use fair methods in com- 
peting with his fellow countrymen. It 
was an attempt to eliminate the unfair, 
fraudulent, and deceptive practices of 
the petitioner from a field already occu- 
pied by several firms and potentially 
open to more... . That the persons de- 
ceived were all in Latin America is of no 
consequence. It is the location of the 
petitioner’s competitors which counts. 
The Federal Trade Commission does not 
assume to protect the petitioner’s custom- 
ers in Latin America. It seeks to protect 


the petitioner’s competitors [in the United 
States] from his unfair practices. . . .”° 


Neither the Nieman 
court nor the FTC 
take the position 
that the FTC does 

not have jurisdiction 
over international 

franchise sales 
at all. 


The Nieman court seized on this 
language in Branch in extraterrito- 
rial application of the FTC rule. 
There was no evidence that 
Dryclean USA’s nondisclosure af- 
fected domestic competition in any 
way.”! Perhaps a claim by a 
franchisor against another for al- 
leged unfair and deceptive trade 
practices in international franchise 
sales would bring a different result. 

Critically, neither the Nieman 
court nor the FTC take the position 
that the FTC does not have juris- 
diction over international franchise 
sales at all. The FTC recently reit- 
erated its jurisdiction over fraudu- 
lent, unfair, or deceptive franchise 
sales abroad,?? even if U.S. 
franchisors don’t have to comply 
with the FTC rule itself. Therefore, 
U.S. franchisors cannot operate with 
impunity internationally free from 
FTC law enforcement. Furthermore, 
overseas franchisees may still be 
able to assert claims under state 
deceptive and unfair trade practices 
acts (like Nieman did with DUTPA) 
for fraudulent franchise sales activ- 
ity. They simply will not have an 
alleged FTC rule violation as part 
of their arsenal. 

In conclusion, the Nieman case 
has great significance for U.S. 
franchisors and paves the way for 
the continued growth of interna- 
tional franchising. U.S. franchisors 
will no longer have to struggle with 
the potential disclosure conflicts 
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between U.S. law and that of the 
host country. Nonetheless, the FTC 
will still be watching. 


1 See Nieman, 178 F.3d at 1128. 

3 See 16 C.F-R. § 436.1 et seg. (1996). 
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chise Co., Inc., Bus. Fran. GuipE (CCH) 
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Franchise Sales, 15 FRANCHISE L.J. 1 
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Schackmann & Clayton L. Barker, The 
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Tax Law 


The 11th Circuit Standard for Determining 
the Priority Status of Tax Claims Involving 
Successive Bankruptcy Filings 


by Mike E. Jorgensen and Frances D. Sheehy 


n the case of Morgan v. United 
States, 182 F.3d 775 (11th Cir. 
1999), the 11th Circuit ruled 
that bankruptcy courts have 
the power under 11 U.S.C. §105(a)! 
to toll the three-year period of 
§507(a)(8)(A)(i),? which controls the 
priority status and dischargeability 
of certain tax claims. The issue of 
whether successive bankruptcy fil- 
ings should or should not affect the 
dischargeability of tax claims has 
been litigated in bankruptcy courts, 
U.S. district courts, and the U.S. 
courts of appeals. These courts have 
used various interpretations of the 
relationship between the Internal 
Revenue Code’ and the Bankruptcy 
Code,‘ and various interpretations 
of Congressional intent, and thus 
have produced inconsistent results 
for debtors and for the Internal Rev- 
enue Service.° 
This article will discuss 1) the ap- 
parent standards set forth in Mor- 
gan for determining the discharge- 
ability of tax claims in cases involv- 
ing successive bankruptcy filings; 2) 
how lower courts in the 11th Circuit 
have interpreted those standards; 
and 3) how the criteria for applying 
equitable tolling could be structured 
to, in fact, be equitable to debtors, 
other creditors, and the IRS.® 


General Principles 

¢The Dischargeability of Taxes 

One of the primary purposes of 
bankruptcy is to give the “honest 
debtor” a fresh start under the dis- 
charge provisions of §727, 1141, 
1228(a), 1228(b), or 1328(b). Except 
as provided in §523, a discharge 
under these sections relieves the 


This article contends 
that the tolling 
provisions of 
Morgan are not 
necessary to protect 
the Internal 
Revenue Service 
and are contrary to 
the debtor’s fresh 
start policies. 


debtor of all debts that arose before 
the date of the order for relief (i.e., 
usually the date the bankruptcy 
petition is filed).’ Pursuant to the 
fresh start provisions, exceptions to 
the discharge are strictly construed 
in favor of the debtor.’ In order to 
survive the Ch. 7 discharge, either 
the tax debt must be considered a 
“priority claim” rather than a “gen- 
eral unsecured claim,” or a secured 
claim if a federal tax lien has been 
filed and the debtor owns 
pre-petition assets to which the tax 
lien attaches. Similarly, any prior- 
ity or secured tax not fully paid 
within the context of a Ch. 13 may 
survive the bankruptcy discharge, 
or result in the dismissal of the Ch. 
13 prior to discharge. 

Section 523(a)(1) creates statu- 
tory exceptions to discharge.’ Sec- 


tion 523(a)(1)(A) provides that 
taxes that fall within the purview 
of §507(a)(8) are not discharged by 
operation of the discharge provi- 
sions of the Bankruptcy Code, but 
survive the bankruptcy discharge 
as priority claims.’° Section 523 pro- 
vides a total of nine categories of 
claims" that are excepted from dis- 
charge, including income taxes for 
unfiled returns, for returns that 
were filed late and within two years 
of the bankruptcy petition, fraudu- 
lent returns, income taxes that have 
not been assessed for more than 240 
days prior to the bankruptcy peti- 
tion, and income taxes which are 
due less than three years prior to 
the bankruptcy petition.’ The as- 
sessment date is important since 
the IRS cannot usually commence 
collecting the tax debts until after 
an assessment is made.” If the 
taxes have not been assessed for at 
least 240 days prior to the bank- 
ruptcy petition, they will not be 
discharged." The statute specifi- 
cally extends the limitations period, 
or the “240-day rule,”’> by an addi- 
tional 30 days in the case where the 
debtor has filed an offer in compro- 
mise with the IRS prior to the bank- 
ruptcy. Congress added the addi- 
tional 30 days when offers in 
compromise are tendered to address 
a potential loophole in which tax- 
payers file offers in bad faith and 
then use the bankruptcy process to 
the prejudice of the IRS’s collection 
efforts.'"° Other than the offer in 
compromise extension of the 240- 
day rule, the statute is silent with 
respect to any extension of any of 
the limitation periods for successive 
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bankruptcy filings. 

Brief Overview of the Collection 
Process" 

Before the IRS can commence col- 
lection, the tax must be assessed.'® 
Once the IRS has assessed a tax, it 
can commence collection. A taxpayer 
may voluntarily pay the tax, but if 
the taxpayer fails to make full pay- 
ment, the IRS can initiate “forced 
collection” practices. During the 
pendency of the bankruptcy (from 
the petition date until the discharge 
date), creditors, including the IRS, 
are precluded from taking any col- 
lection action absent authority from 
the bankruptcy court."® 

Under the Bankruptcy Code, Con- 
gress requires that the IRS be given 
certain time periods to assess and 
collect taxes without threat of the 
taxes being discharged in bank- 
ruptcy. The IRS is concerned that 
when the debtor files bankruptcy, 
and the IRS is prevented from tak- 
ing collection action due to the au- 
tomatic stay provisions of §362, the 
IRS should be allowed additional 
time to continue its collection activi- 
ties without threat of the 
dischargeability time periods expir- 
ing, should the debtor file a succes- 
sive bankruptcy. If the debtor files 
a successive bankruptcy soon after 
the first bankruptcy, the IRS wants 
to have the debt considered “prior- 
ity” rather than as a general unse- 
cured claim. In order to accomplish 
the “tolling of the limitation period” 
under §507(a)(8)(A)(i) and (ii), the 
IRS suggests that the court read 
§108(c) and I.R.C. §6503(h) together 
to suspend the IRS dischargeability 
period for the additional time the 
debtor is in the prior bankruptcy 
plus six months, thus making the 
debt a priority claim. This allows the 
IRS to meet the statutory prerequi- 
sites of collection and would provide 
time to perfect its legal remedies 
and to secure its lien.”° 

Once the notice of federal tax lien 
is filed, the taxing authority is not 
prejudiced by successive bankrupt- 
cies, unless the debtors have assets 
available to the taxing authority, 
either acquired prior to or during the 
interim pendency of successive 
bankruptcies. The IRS’s lien rights 


Congress requires 
that the IRS be given 
certain time periods 
to assess and 
collect taxes without 
threat of the taxes 
being discharged 
in bankruptcy. 


are preserved against the available 
assets despite the bankruptcy 
discharge.”' For example, if the debt- 
ors possess property that could be 
attached by the taxing authority, 
the taxing authority has a perfected 
choate lien once the notice of federal 
tax lien is filed and recorded. The 
lien is not modified or stripped by 
the bankruptcy discharge in a Ch. 
7.2 The IRS may foreclose its lien 
on pre-petition property after ob- 
taining relief from the stay, or after 
the Ch. 7 discharge. Similarly, a tax 
lien filed prior to a Ch. 13 bank- 
ruptcy provides the IRS claim with 
secured status to the extent of the 
pre-petition assets, whether the as- 
sets are exempt or nonexempt. Once 
the notice of federal tax lien is filed, 
the bankruptcy filing will not strip 
the IRS secured or priority position. 

¢ The Consumer Bankruptcy 
Study 

In Turner v. United States, 182 
B.R. 317 (Bankr. N.D. Ala. 1995), 
and Gore v. United States, 182 B.R. 
293 (Bankr. N.D. Ala. 1995), the 
bankruptcy court in the Northern 
District of Alabama found the “con- 
sumer bankruptcy study” signifi- 
cant in its analysis of balancing the 
equities of the debtor’s fresh start 
and the IRS’ collection process 
needs.”’ The study indicated that the 
majority of bankruptcy debtors have 
little assets for the IRS or other 
creditors to seize. The consumer 
bankruptcy study found: 
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that the median value of assets of, with- 
out deduction for liens and mortgages, for 
consumers in bankruptcy in 1991 was 
$16,765, while the median secured debt 
load of the same consumer bankrupts was 
$10,953. Id. at 128. The study also found 
that the median net worth of the same 
group of debtors was ($10,450). Id. at 135. 


Regarding the latter figure, the 

study made the following observa- 
tion: 
It is, of course, unsurprising that the 
debtors net worth does not rival that of 
the average American. After all, bankrupt 
debtors have declared themselves finan- 
cial failures. It may be more instructive 
to compare the poorest Americans from 
the general population with the debtors 
who have declared bankruptcy. Here the 
comparison is equally bleak. 


If assets do not exist, and if a no- 
tice of federal tax lien is filed, then 
the debtor’s fresh start is strongly 
balanced ahead of the IRS’ argu- 
ment that it needs additional time. 
In cases in which the debtors have 
no available assets to apply toward 
the tax debt, the IRS has not been 
prejudiced by having less time to at- 
tempt collection since its notice of 
federal tax lien protects whatever 
rights exist against pre-petition 
property. 


The Morgan Decision 

The Morgan case involved two 
successive Ch. 13 bankruptcy fil- 
ings. The Morgans filed their first 
Ch. 13 bankruptcy in August 1990. 
The IRS filed a proof of claim as a 
priority creditor in the first Ch. 13 
for income taxes owed by the Mor- 
gans for the years 1987, 1988, and 
1989 in the amount of $29,207, 
which were treated as priority tax 
claims under §507(a)(8)(A)(i) in the 
Ch. 13 plan. The plan was confirmed 
in November 1990. In October 1994, 
after approximately four years, 
when the Morgans were unable to 
make all of the required plan pay- 
ments, the bankruptcy court dis- 
missed the Morgans’ first case. 

Three months later, in January 
1995, the Morgans filed a second Ch. 
13 petition. The IRS again asserted 
that the unpaid taxes for 1987, 1988, 
and 1989 were priority claims. The 
Morgans treated the unpaid taxes 
as a general unsecured claim since 
the tax liabilities were more than 


i] 


three years old, and objected to the 
IRS’ assertion that its tax claims 
were “priority claims” and, there- 
fore, nondischargeable pursuant to 
§507(a)(8)(A)(i). The objection to 
priority status focused on the plain 
reading of the statute, that 
§507(a)(8)(A)(i) only granted prior- 
ity status to claims less than three 
years old.” 

The bankruptcy court disagreed 
with the Morgans and found that 
the three-year priority period was 
tolled during the pendency of the 
Morgans’ first bankruptcy proceed- 
ing and entered an order denying 
the Morgans’ objection to the IRS 
claim. The district court affirmed 
the bankruptcy court’s decision and 
the Morgans appealed to the 11th 
Circuit. 

e The Issues in Morgan: 

The 11th Circuit Court framed the 
issue as, “whether the three-year 
priority period of 11 U.S.C. 
§507(a)(8)(A)(G), which governs in- 
come tax claims, may be tolled dur- 
ing the pendency of a prior bank- 
ruptcy proceeding.” 

On appeal, the Morgans argued 
that the tax liabilities for 1987, 
1988, and 1989 should be treated as 
general unsecured claims and not as 
priority claims. If so treated, the 
taxes would be discharged in their 
second Ch. 13 proceeding, because 
the tax liability was based on tax 
returns that were filed over three 
years prior to the second bankruptcy 
petition.”> The Morgans argued that 
the plain language of §108(c) did not 
allow for tolling the three-year pri- 
ority period during the pendency of 
their first bankruptcy proceeding 
since the tolling provisions applied 
only to “nonbankruptcy” law. The 
argument was premised on the prin- 
ciples and arguments adopted by the 
court in the Ron Pair Enterprise case 
under the “plain meaning rule.” 

The IRS argued, on the other 
hand, that the automatic stay pro- 
visions of §362 prevented the IRS 
from collecting the tax liability dur- 
ing the Morgans’ first bankruptcy. 
The IRS contended that the 
three-year priority period of 
§507(a)(8)(A)(i) should be tolled dur- 
ing the first bankruptcy. The IRS 


then added the days the Morgans 
were in the first bankruptcy to the 
three-year period, plus six months, 
thus making the income taxes pri- 
ority claims, rather than general 
unsecured claims. Thus, the taxes, 
according to the IRS were not dis- 
chargeable in the second bank- 
ruptcy, unless paid in full.?’ 

¢ Discussion of the Morgan Decision 

Section 1322(a) requires that “pri- 
ority claims” be paid in full under a 
Ch. 13 repayment plan. If the Mor- 
gans’ tax claims are priority claims, 
they are excepted from discharge 
and the IRS may resume collection 
efforts to have the taxes paid once 
the automatic stay is lifted (assum- 
ing the priority taxes were not paid 
in full during the Ch. 13 bank- 
ruptcy).”* Without the tolling provi- 
sions, the time periods which deter- 
mine dischargeability would lapse, 
and despite the incompletion of the 
second plan payments, the tax 
claims would be discharged in the 
second Ch. 13 bankruptcy. 

The 11th Circuit in Morgan, in 
determining whether the tolling pro- 
visions were applicable, balanced 
policies that impacted both the 
debtor and the creditors. While the 
bankruptcy policy is aimed at pro- 
viding “an honest debtor” with a 
fresh start, Congress also “intended 
to give the government the benefit 
of certain time periods to pursue its 
collection efforts.”” 

As to the first argument, the 11th 
Circuit confirmed the Burns deci- 
sion that the “plain meaning rule” 
was controlling and that the lan- 
guage of §108(c) did not apply to 
nonbankruptcy law. In re Burns, 
887 F.2d 1541, 1544 (11th Cir. 
1989). Since the discharge provi- 
sions are “bankruptcy law,” the 
plain meaning rule prevented 
(nonbankruptcy) I.R.C. §6503(h) 
from tolling the bankruptcy provi- 
sions. In Morgan, “|bloth parties 
agreed] that the plain language of 
the Bankruptcy Code fail[ed] to pro- 
vide explicitly for tolling the three 
year priority period in [Section] 
507(a)(8)(A)(i).”*° See also In re 
Quenzer, 19 F.3d 163, 165 (5th Cir. 
1993). 

Absent explicit language in appli- 
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cable statutes permitting such toll- 
ing, the Morgan court reached the 
conclusion that under certain cir- 
cumstances, the bankruptcy court, 
under §105, may allow tolling of the 
dischargeability periods for succes- 
sive bankruptcy filings. Therefore, 
the 11th Circuit remanded the Mor- 
gan case to the bankruptcy court to 
consider the second argument of the 
IRS, with respect to the equitable 
powers of the bankruptcy courts 
under §105 to extend the priority 
period. The bankruptcy court was to 
determine whether the facts of the 
case permitted application of equi- 
table tolling, and thus allow the 
nondischargeability of income taxes 
by treating them as priority taxes 
under §507(a)(8)(A)(i). 

Morgan reiterated the 11th 
Circuit’s long-held position that, 
“(blankruptcy courts are indeed 
courts of equity, and they have the 
power to adjust claims to avoid in- 
justice or unfairness [and that] . . . 
Section 105(a) grants the bank- 
ruptcy court the power to ‘issue any 
order, process, or judgment that is 
necessary or appropriate to carry out 
the provisions’ of the Bankruptcy 
Code and take ‘any action or mak[e] 
any determination necessary to en- 
force or implement court orders or 
rules, or to prevent an abuse of pro- 
cess.”““3! Nonetheless, §105 does not 
create rights when none exist. Mor- 
gan held that §105 was broad 
enough to grant powers to the bank- 
ruptcy court to extend the limita- 
tions period when necessary to char- 
acterize the claims as “priority,” 
rather than as general unsecured 
claims. 

In dicta, the court indicated in 
footnote 8 of its decision that it was 
defining a “lesser standard” to ex- 
tend the dischargeability period 
under the equitable provisions of 
§105. The court specifically rejected 
the restrictive standard found in the 
Gore and Turner cases for extend- 
ing the dischargeability period 
which required evidence of dilatory 
conduct or bad faith on the part of 
the debtor. No equitable criteria 
were set forth for the lower courts 
to consider, other than that “the eq- 
uities will generally favor the [IRS],” 
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nor did the court discuss whether 
equity allows any additional time 
other than the period of the auto- 
matic stay to be added to the 
dischargeability periods. The court 
further refrained from deciding 
whether §105 equitable tolling is 
applicable to penalties and the in- 
terest on the penalties. The new 
Morgan standard deviates from the 
standard the 11th Circuit has im- 
posed in the “discharge of tax cases” 
under 523(a)(1), specifically those 
standards found in In re Haas.” 


Subsequent to Morgan 

On May 24, 2000, in Odell v. 
United States, Case No. 3:98-cv-J-21 
(May 24, 2000) (unpublished), the 
district court for the Middle District 
of Florida, sitting in an appellate 
capacity, affirmed a decision ren- 
dered by Judge George L. Proctor*® 
prior to the Morgan decision. The 
bankruptcy court held that the 
$113,997 tax debt was discharged 
under 507(a)(8)(A)(ii) in the Odell’s 
second “no asset” Ch. 7 bankruptcy 
as a general unsecured claim. 

The issues confronted by the court 
in Odell were first, whether Congress 
intended that the IRS have 240 days 
from the date of the assessment, plus 
the time the debtor was in the first 
bankruptcy, plus six months, to col- 
lect its taxes and be considered as a 
priority creditor despite the plain 
language of §108(c). (Section 108(c) 
and I.R.C. §6503(h) have been inter- 
preted to limit the IRS claim period 
to 240 days). Alternatively, if the 
plain language of §108(c) did not ex- 
tend the time period under 
§507(a)(8)(A)(ii) to “bankruptcy law,” 
could the bankruptcy court nonethe- 
less extend the period under the 
court’s §105 equitable powers? 

The court found that the IRS’s 
dischargeability period was not 
tolled or suspended by the Odell’s 
first bankruptcy and that the 240- 
day period expired on the tax claim. 
The court’s opinion was based on 
reasons similar to the principles 
found in Morgan, notwithstanding 
the apparent Morgan bias toward 
application of equitable tolling for 
the benefit of the IRS. 

In the Odell case, the Service had 


The 11th Circuit left 
courts free to extend 
the limitations period 
if circumstances and 
equities warrant the 
extension, and 
apparently weighted 
the equities to favor 
the IRS. 


331 days to collect, not 240 days. 
The Service argued it needed the 
additional six months (plus the days 
pending in the first bankruptcy) pro- 
vided under I.R.C. §6503, because 
it takes more time administratively 
to recommence the collection process 
after the dismissal of the first bank- 
ruptcy filing.** 

Without questioning why the Ser- 
vice should require an additional six 
months to have the file transferred 
from the Special Procedures 
Function-Bankruptcy Unit to the 
collection division, the IRS is not 
harmed in Odell-type cases by not 
having the tolling period.” 

In Odell, the IRS had sufficient 
time to file its notice of federal tax 
lien, which places its secured posi- 
tion ahead of other creditors.** Once 
the lien notice was filed, the IRS 
only lost the benefit of time since 
there were no assets from which to 
collect. The Odells filed two 
“no-asset” Ch. 7 bankruptcies. The 
court apparently recognized that 
additional time would not have as- 
sisted the IRS with collecting addi- 
tional tax payments.*” 


The Proposed Standard 
Pursuant to the principles set 
forth in the 11th Circuit Haas case,** 
in order for the government to pre- 
vail in a tax discharge action under 
§523(a)(1)(C), the taxpayer is re- 
quired to have bad faith, or to have 
taken action that amounted to an 
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affirmative act of fraud. Whether 
the taxpayer is attempting to have 
taxes discharged and the govern- 
ment is petitioning to prevent the 
discharge of tax debt under 
§523(a)(1)(C), or whether the tax- 
payer is contending that the taxes 
are unsecured in order to obtain a 
discharge, the inquiry should be the 
same, i.e., are the taxes subject to a 
discharge? With the denial of the 
discharge of taxes under either pro- 
cedure having the same effect, the 
question is, “why then should the 
standard announced in Morgan for 
discharge be less under §105 than 
under the Haas standard in 
§523(a)(1)(C)?” 

The Morgan court correctly held 
that §108(c) and I.R.C. §6503(h) 
should not be read together under 
the “plain meaning rule” set forth 
in the Ron Pair Enterprise case. 
Nonetheless, the 11th Circuit left 
the bankruptcy courts free to extend 
the limitations period under §105 if 
the circumstances and equities war- 
rant said extension, and apparently 
weighted the equities to generally 
favor the IRS. The Morgan court 
failed, intentionally or unintention- 
ally, to adopt the Haas principles 
when guiding the bankruptcy courts 
as to which standard to use in toll- 
ing the limitations periods under the 
105 applications. This failure is con- 
trary to the standards applied by the 
Gore/Turner courts for determining 
the discharge of taxes under the toll- 
ing provisions. The Gore/Turner 
standards are similar to the Haas 
standards for tax dischargeability 
under 108(c) and 523(a), which ap- 
pear to be the correct standards es- 
tablished by the 11th Circuit for tax 
discharge matters. 

Perhaps the correct standard in 
determining whether to extend the 
equities under §105 should be, in 
part, based on collectibility and in 
part on the requisite standards of 
§523(a)(1)(C) standards. The court 
could consider primarily three dif- 
ferent types of situations. The first 
situation is one in which the debtor 
has not demonstrated or evidenced 
any affirmative acts of bad faith or 
fraud and in which there are no as- 
sets to seize. In this situation, the 
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IRS would not be able to prove by a 
preponderance of the evidence, or 
the clear and convincing standard, 
that it has been prejudiced by the 
absence of tolling and the policy bal- 
ance should clearly fall in the 
debtor’s favor. 

The second situation is one in 
which the IRS can show the debtor 
possesses assets potentially subject 
to collection, but that the IRS did 
not have time to secure its notice of 
federal tax lien due to the succes- 
sive bankruptcy filings. In this situ- 
ation, perhaps the IRS will be able 
to show by the preponderance of the 
evidence, or the clear and convinc- 
ing standard, that equity under 
§105 should be extended to allow the 
IRS time to perfect its position, i.e., 
lifting the automatic stay during the 
pendency of the bankruptcy to allow 
the IRS to file its notice of federal 
tax lien to secure its lien position on 
prepetition assets. 

The third situation includes those 
instances where the debtor has com- 
mitted affirmative acts showing bad 
faith or fraud. The acts should be of 
the types specified in Spies v. United 
States, 317 U.S. 492, 499 (1943), and 
Haas, i.e., maintaining more than 
one set of books, making false en- 
tries or alterations, destruction of 
books or records, concealment of as- 
sets or income, or engaging in dubi- 
ous transfers of assets, and any con- 
duct the likely effect of which would 
be to mislead or conceal. In the bad 
faith situations, such affirmative 
acts do not include merely succes- 
sive bankruptcy filings, but the dis- 
charge provisions of §523(a)(1), and 
specifically §523(a)(1)(C), should 
apply. Basically, in the 11th Circuit, 
the IRS should have to show affir- 
mative acts of bad faith and fraud 
on the part of the debtor before de- 
nying a tax discharge under either 
§523(a) or 105. 

The above standards protect the 
IRS when the Bankruptcy Code as 
a whole is considered. In egregious 
cases, the court has discretion to 
deny the entire discharge, not only 
the particular claim of one creditor. 
In the Odell case, and those simi- 
larly situated, the IRS has not 
shown the prerequisite necessity to 


compel the bankruptcy court to ex- 
pand the plain meaning of the stat- 
ute to provide for a remedy that may 
frustrate Congress’ intent to provide 
a fresh start and in which other ad- 
equate safeguards are built into the 
statutory scheme. The Morgan court 
may have suggested through foot- 
note 8 an incorrect consideration of 
the proper legal standard to use 
when determining whether to deny 
a discharge of taxes when it ex- 
panded the standard set forth in 
§523(a)(1)(C), allowing the bank- 
ruptcy court discretion to possibly cre- 
ate rights under §105 when Congress 
has not provided for such rights. 
Had the Morgan court adopted the 
standards set forth in the Gore/ 
Turner cases* and held that equity 
should be extended only in fraud 
and bad faith cases, the result would 
have been consistent with the prin- 
ciples found in Haas and already 
practiced in the 11th Circuit.” When 
Morgan decided to allow an expan- 
sion of the discharge provisions for 
something less than the 523(a)(1)(C) 
standard, such extensions may be 
beyond what Congress intended. 


Conclusion 

Bankruptcy courts should exer- 
cise their equitable powers under 
§105(a) by carefully balancing the 
rights of the debtor, other creditors, 
and the IRS. Ifthe IRS cannot prove 
affirmative acts of bad faith or 
fraud, or if there are no assets to 
seize, the balance of equity will al- 
ways favor the taxpayer/ debtor. If 
there are assets but no showing of 
bad faith or fraud, the court will 
have to balance the prejudice to the 
IRS and consider allowing the stay 
to be lifted so the IRS can perfect 
its interest by filing a notice of fed- 
eral tax lien. If an alternative rem- 
edy exists, i.e., allowing the IRS re- 
lief from the stay to file a notice of 
federal tax lien on prepetition as- 
sets, then the tax discharge should 
not be denied, but the IRS should 
be able to protect itself and its posi- 
tion. Finally, if there are either af- 
firmative acts showing bad faith or 
fraud, then the standard under 
§523(a)(1)(C) and Haas should ap- 
ply to deny a discharge of the taxes 
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by providing for an extension of the 
dischargeability periods. 


! Section 105, Power of court. (a) The 
court may issue any order, process, or 
judgment that is necessary or appropri- 
ate to carry out the provisions of this title. 

2 All Code sections will refer to the U.S. 
Bankruptcy Code, 11 U.S.C., unless oth- 
erwise described. 

3 L.R.C. §6503 reads in part: “(h) Cases 
under title 11 of the U.S. Code. The run- 
ning of the period of limitations provided 
in section 6501 or 6502 on the making 
of assessments or collection shall, in a 
case under title 11 of the U. S. Code, be 
suspended for the period during which 
the Secretary is prohibited by reason of 
such case from making the assessment 
or from collecting and (1) for assessment, 
60 days thereafter, and (2) for collection, 
6 months thereafter.” 

* Section 108(c) provides: “(c) Except 
as provided in section 524 of this title, if 
applicable nonbankruptcy law, an order 
entered in a nonbankruptcy proceeding, 
or an agreement fixes a period for com- 
mencing or continuing a civil action ina 
court other than a bankruptcy court on 
a claim against the debtor, or against 
an individual with respect to which such 
individual is protected under section 
1201 or 1301 of this title, and such pe- 
riod has not expired before the date of 
the filing of the petition, then such pe- 
riod does not expire until the later of (1) 
the end of such period, including any 
suspension of such period occurring on 
or after the commencement of the case; 
or (2) 30 days after notice of the termi- 
nation or expiration of the stay under 
section 362, 922, 1201, or 1301 of this 
title, as the case may be, with respect to 
such claim.” 

5 In re Montoya, 965 F.2d 554 (7th Cir. 
1992) (dischargeability period is tolled by 
successive bankruptcy filings); In re 
Richards, 141 B.R. 751 (Bankr. W.D. Okl. 
1992), aff d, 994 F. 2d 763 (10th Cir. 
1993)(successive bankruptcy filings toll 
the dischargeability period based on 
108(c) and I.R.C.§6503(h), as well as be- 
ing allowable under 105(a)); Quenzer v. 
United States, 19 F. 3d 163 (5th Cir. 1993) 
(Section 108 does not apply to the 240 
day dischargeability period and Section 
105(a) was not argued by IRS); Jn re Tay- 
lor, 81 F. 3d 20 (3d Cir. 1996) (three-year 
period tolled pursuant to 108(c) and I.R.C. 
§6503(h)); Aber! v. United States, 78 F. 
3d 241 (6th Cir. 1996) (an offer in com- 
promise filed prior to assessment of tax 
does not toll the dischargeability period); 
Waugh v. Internal Revenue Service, 109 
F. 3d 489 (8th Cir. 1997) (the 
dischargeability period is tolled for suc- 
cessive bankruptcy filings, as a matter 
of law, and equitable tolling is not 
needed); Palmer v. United States, 219 F. 
3d 580 (6th Cir. 2000) (dischargeability 
period is not automatically tolled by suc- 
cessive bankruptcy filings, it can be eq- 
uitably tolled pursuant to 105(a) and 
523(a)(1)(C), if facts require). 
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® The National Bankruptcy Review 
Commission submitted a report on Oc- 
tober 20, 1997 to the President, Con- 
gress, and Chief Justice of the Supreme 
Court which included the recommenda- 
tion of the Tax Advisory Committee for 
amendment to Sections 507(a)(8) and 
523(a)(1) requiring tolling of the prior- 
ity periods. The pending bankruptcy leg- 
islation could render the issues dis- 
cussed in this article moot. 

7 Section 727(b) (2000). 

8 See In re Griffith, 161 B.R. 727, 730 
(Bankr. S.D. Fla. 1993), affd, 210 B.R. 
216(S.D. Fla.1997), rev’d, 174 F.3d 1222 
(11th Cir.), vacated and reh’g en banc 
granted, 182 F.3d 1297 (11th Cir. 1999), 
206 F.3d 1389 (11th Cir. 2000); and In 
re Miller, 39 F.3d 301, 304(11th Cir. 
1994). See also In re Jacobs, 243 B.R. 
836 (Bankr. M.D. Fla. 2000). 

® “Section 523. Exceptions to discharge. 

(a) A discharge under section 727, 1141, 
1228(a), 1228(b), or 1328(b) of this title 
does not discharge an individual debtor 
from any debt- 

(1) for a tax or a customs duty-- 

(A) of the kind and for the periods speci- 
fied in section 507(a)(2) or 507(a)(8) of 
this title, whether or not a claim for such 
tax was filed or allowed; 

(B) with respect to which a return, if 
required- 

(i) was not filed, or 

(ii) was filed after the date on which such 
return was last due, under applicable 
law or under any extension, and after 
two years before the date of the filing of 
the petition; or 

(C) with respect to which the debtor 
made a fraudulent return or willfully 
attempted in any manner to evade or 
defeat such tax.” 

1 Congressional history shows that, 
Subsection (A) lists nine kinds of debts 
excepted from discharge. Taxes that are 
excepted from discharge are set forth in 
paragraph (1). These include claims 
against the debtor which receive prior- 
ity in the second, third and sixth cat- 
egories (Sec. 507(A)(3)(B) and (c) and 
(6)). These categories include taxes for 
which the tax authority failed to file a 
claim against the estate or filed its claim 
late. Whether or not the taxing 
authority’s claim is secured will also not 
affect the claim’s nondischargeability if 
the tax liability in question is otherwise 
entitled to pricrity. H.R.Rep. No. 95-595, 
95th # Congress, Ist Session 
1188-1190(1977), reprinted in 1978 
U.S.C.C.A.N. 5963, 6495-6496; S.Rep. No. 
95-989, 95th Cong., 2nd Sess. 158-159 
(1978), reprinted in 1978 U.S.C.C.A.N. 
5787, 5856-5857. 

12 “Section 507. Priorities 
(a) The following expenses and claims 
have priority in the following order: 

(1) First, administrative expenses al- 
lowed under section 503(b).... 

(8) Eighth, allowed unsecured claims of 
governmental units, only to the extent 
that such claims are for— 

(A) a tax on or measured by income or 


gross receipts- 

(i)for a taxable year ending on or before 
the date of the filing of the petition for 
which a return, if required, is last due, 
including extensions, after three years 
before the date of the filing of the peti- 
tion: 

(iijassessed within 240 days, plus any 
time plus 30 days during which an offer 
in compromise with respect to such tax 
that was made within 240 days after 
such assessment was pending, before the 
date of the filing of the petition; or 

(iii) other than a tax of a kind specified 
in section 523(a)(1)(B) or 523(a)(1)(C) of 
this title, not assessed before, but assess- 
able, under applicable law or by agree- 
ment, after, the commencement of the 
case; (emphasis added).” 

13 26 U.S.C. §6501 (2000). 

14 This provision applies to additional 
tax assessed by the IRS as a result of an 
audit, or otherwise, because all other re- 
turn assessments would be 
nondischargeable as a result of the three- 
year rule or the two-year rule. 

18 Td. at §507(a)(8)(A)(ii) (2000). 

16 H.R. Rep. No. 95-595, 95th Congress, 
1st Session 1188-1190 (1977), reprinted 
in 1978 U.S.C.C.A.N. 5963, 6495-6496; 
S.Rep. No. 95-989, 95th Cong., 2nd Sess. 
158-159 (1978), reprinted in 1978 
U.S.C.C.A.N. 5787, 5856-5857. 

17 A brief overview of the IRS collection 
process is provided to assist the reader in 
understanding the IRS position that toll- 
ing of the dischargeability statute is nec- 
essary to allow the IRS sufficient time to 
collect, or attempt to collect, its tax debts. 

18 26 U.S.C. §6501 (2000). 

1? Section 362. 

20 26 U.S.C. §§6321 and 6323(f) (2000) 
(The IRS is required to provide due pro- 
cess notices to the taxpayer prior to fil- 
ing its notice of federal tax lien). 

21 T.R.C. §6325(a)(1) does not require 
the IRS to release valid tax liens when 
the underlying tax is discharged in bank- 
ruptcy. Isom v. United States, 901 F.2d 
744 (9th Cir. 1990). Furthermore, the 
tax liens remain enforceable against 
exempt and abandoned property of the 
debtor. Section 522(c)(2). 

22 Gore v. United States, 182 B.R. 293, 
308 (Bankr. N.D. Ala. 1995). 

23 Sullivan, Warren, and Westbrook, 
Consumer Debtors Ten Years Later:A Fi- 
nancial Comparison of Consumer Bank- 
rupts 1981-1991,68 Am. Banrr. L.J. 121 
(1994) (hereinafter referred to as the 
Consumer Bankrupt Study). Jd. at 308. 

24 Morgan discussed the three-year rule 
under §507(a)(8)(A)(i). 

*5 As set forth above, there are three 
subsections to §507(a)(8)(A). The Mor- 
gan court dealt with the three-year rule 
of §507(a)(8)(A)(i). Other cases have 
dealt with the 240-day rule of 
§507(a)(8)(A)(ii). The tolling issue is ar- 
guably not applicable in the third sub- 
section and has not been addressed in a 
case under 507(a)(8)(A)(iii). 

26 To the extent that legislative history 
has relevance, we find that the better 
sources lend ample support to a plain 
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meaning construction of section 
523(a)(7). We resolve the question of how 
to read the legislative history in a simple 
fashion: by reading the statute and tak- 
ing it at face value. Given the several 
mute intermediate legislative maneu- 
vers through which §523(a)(7) passed be- 
fore reaching its present form, we conclude 
that congressional intent cannot be di- 
vined from extrinsic sources. In re Burns, 
887 F.2d 1541, 1552 (11th Cir. 1989). 

27 Section 1322(a). 

8 Sections 523(a)(1) and 507(a)(8)(A)(i). 
In a chapter 13, priority claims are paid 
through a confirmed plan at their full 
value, whereas, unsecured general 
claims receive a pro rata distribution. 

29 Morgan, 182 F.3d at 778, (quoting 
In re Richards, 994 F.2d 763, 765 (10th 
Cir. 1993)). 

30 Morgan, 182 F.3d at 778. 

BL 

32 In re Haas, 173 B.R. 756 (S.D. Ala. 
1993), rev d sub. nom., 48 F.3d 1153 
(11th Cir. 1995), rev’d on separate 
grounds, 162 F.3d 1087 (1998). 

33 In re Johnny K. Odell, 221 B.R. 1000 
(Bankr. M.D. Fla. 1998). 

°4 Government’s brief, page 9, 13. 

35 Gore, 182 B.R. at 308, stated, “The 
IRS’ rights in the assets owned by the 
debtor when bankruptcy is filed, are pre- 
served by the lien, and cannot be effec- 
tively assailed, even if the debtor files 
bankruptcy, and even if the taxes are 
ultimately discharged in a Chapter 7 
case. As to a debtor’s property, therefore, 
the IRS occupies the same position, 
whether the debtor is in bankruptcy or 
not, once assessment has occurred. In ei- 
ther situation, the IRS holds a lien on all 
of the debtor’s unencumbered assets. Once 
in bankruptcy, the debtor cannot dispose 
of the property without the permission of 
the bankruptcy court, gained only after a 
hearing upon notice to lien-holders, includ- 
ing the IRS, who would be entitled to ad- 
equate protection of its interest in the 
property to be sold. 11 U.S.C. 363(e). Be- 
cause of the shortage of property ordinarily 
owned by consumer debtors that is sub- 
ject to the IRS’ lien and levy rights, bank- 
ruptcy rarely deprives the IRS of actual 
levy opportunities.” 

36 26 U.S.C. §6323(2000). 

37 The levy on the Odell’s bank accounts 
would be inappropriate if the taxes were 
held to be discharged in the bankruptcy 
since the funds in the account that were 
levied were most likely accumulated af- 
ter the filing of the petition in the sec- 
ond bankruptcy. 

38 173 B.R. 756 (S.D. Ala. 1993), rev’d 
sub. nom., 48 F. 3d 1153 (11th Cir. 1995), 
rev d on separate grounds, 162 F. 3d 
1087 (1998). 

3° The Morgan court alluded in footnote 
8 of the opinion that, “. .. there does not 
appear to be any evidence of dilatory 
conduct or bad faith on the part of the 
Morgans. We do not set forth the equi- 
table considerations regarding [S]ection 
105(a), but we reject the notion espoused 
in In re Gore, 182 B.R 293,316 (Bankr. 
S.D. Ala. 1995) that a finding of dilatory 


. 
i 
it 
: 


conduct or bad faith is necessary to find 
the equities in favor of the government.“ 

4° Haas referred to §507 and its legis- 
lative history as follows: House Report 
595 refers to a proposed provision 11 
U.S.C. S 507(6)(A). See H.R.Rep. No. 
595, at 190 n. 98, 1978 U.S.C.C.A.N., at 
6151 n. 98. This material is currently 
codified at 11 U.S.C. S 507(a)(8). .. . 
Section 507(a)(8)(A) creates a priority in 
bankruptcy for income taxes. . . . (ii) as- 
sessed within 240 days, plus any time 
plus 30 days during which an offer in 
compromise with respect to such tax that 
was made within 240 days after such as- 
sessment was pending, before the date 
of the filing of the petition; . . . [b]ecause 
it takes a taxing authority time to lo- 
cate and pursue delinquent tax debtors, 
taxes are made nondischargeable if they 
become legally due and owing within 
three years before bankruptcy. An 
open-ended dischargeability policy 
would provide an opportunity for tax 
evasion through bankruptcy, by permit- 
ting discharge of tax debts before a tax- 
ing authority has an opportunity to col- 
lect any taxes due. Jd. at 190, 1978 
U.S.C.C.A.N., at 6150 (footnote omitted) 
(emphasis added). Congress enacted 
§523(a)(1)(A) and §507(a)(8) to give tax- 
ing authorities time to pursue delin- 
quent income tax debtors and to obtain 
secured status before the debtor can dis- 
charge his tax liability in bankruptcy. . 
.. Congress did not intend to grant the 
IRS an absolute priority in bankruptcy 
for delinquent taxes, however, instead, 
§§$507(a)(8) and 523(a)(1 )(A) except from 
discharge income and employment tax 
liabilities only for those taxable years 
ending within three years of the filing 
of a debtor’s bankruptcy petition. See 
§§507(a)(8), 523(a)(1)(A). Congress im- 
posed this three-year limit on the 
nondischargeability of income and employ- 
ment taxes because the taxing authority 
should not be given priority for taxes that 
are unassessed or uncollected through a 
lack of due diligence. H.R.Rep. No. 595, 
at 191, 1978 U.S.C.C.A.N., at 6151. Haas, 
48 F.3d at 1160. 


Mike E. Jorgensen is a professor 
of Law at Florida Coastal School of Law 
and teaches tax courses in elder law. 
Between 1990 and 1998, he represented 
clients before the IRS and in the bank- 
ruptcy courts. Between 1986 and 1990, 
Mr. Jorgensen litigated tax controversies 
for the IRS in the North Florida District. 

Frances D. Sheehy received her 
B.S. in 1984 and her J.D., with highest 
distinction, in 1987 from the University 
of Arizona. She is a sole practitioner in 
Coconut Creek with a general tax practice 
focusing on tax controversy and bank- 
ruptcy. Ms. Sheehy formerly served on the 
IRS Advisory Committee and was with the 
Office of Chief Counsel IRS in Miami. 

This column is submitted on behalf 
of the Tax Section, Marvin C. Gutter, 
chair, and Michael D. Miller and Lester 
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Books 


Mystery at Manatee Creek 

Robert Tylander, who was ad- 
mitted to practice law in Florida 
in 1943, has found time since his 
1983 retirement to author a novel, 
Mystery at Manatee Creek, pub- 
lished this year by SterlingHouse 
Publisher. 

The story centers around two 
teenagers in the 1930s who un- 
knowingly become involved in a 
mysterious murder on a South 
Florida beach. In an effort to solve 
the murder, they become entangled 
in a maze of events engineered by 
scheming politicians. The action 
moves throughout much of Florida 
and the Atlanta area. 

Tylander’s 38 years in the “Trea- 
sure Coast” area of Florida allow 
him to examine the era, the place, 
and the characters with the keen 
awareness of someone who’s been 
there. He is one of the oldest living 
past presidents of the Florida Jun- 
ior Bar Association, past president 
of the Palm Beach County Bar As- 
sociation, and past board of gover- 
nors member of The Florida Bar. 

Mystery at Manatee Creek (183 
pages) can be purchased at major 
and local bookstores and from 
SterlingHouse Publisher, 440 Fri- 
day Road, Pittsburgh, PA 15209, 
email: leeshore1@aol.com. 


Law Dictionary 

Random House Webster’s Dictio- 
nary of the Law (528 pages) is now 
available for $17.95 from 
www.randomwords.com. This up- 
to-date, thorough, and comprehen- 
sive reference guide is useful for 
students, legal professionals, and 
anyone who wants to understand 
the latest developments in Con- 
gress and the courts. The Dictio- 
nary offers definitions of contem- 
porary legal terms, such as 
anti-spam law, cybersquatting, 
racial profiling, and identity theft, 
as well as a selected list of Internet 
metasites that can serve as a 
springboard to legal information 
available online. 

The full text of the Constitution 


is included in the Dictionary, along 
with a guide that orients the user, 
provides a section-by-section sum- 
mary, and directs attention to the 
entries in the dictionary where key 
constitutional terms are discussed. 
The Dictionary’s author, James 
E. Clapp, has also authored Ran- 
dom House Webster’s Pocket Legal 
Dictionary and Random House 
Webster’s Legal Spell Checker. 


Abortion 

The latest novel from former 
trial lawyer Richard North 
Patterson, Protect and Defend, ex- 
plores abortion politics by taking 
on the two most volatile issues in 
the abortion war: the efforts to ban 
late-term abortion and to require 
minors seeking an abortion to ob- 
tain the consent of a parent. 

Patterson portrays the legal, 
moral and political aspects of abor- 
tion by looking at how one abor- 
tion case could effect the entire 
country. In his extensive research 
for the book, Patterson interviewed 
President Clinton, Senator Dole, 
former President Bush, as well as 
lawyers who have litigated the 
most difficult abortion cases, pro- 
choice activists, doctors, and 
judges. 

Protect and Defend (549 pages) 
is available from Knopf Books for 
$26.75. For more information, visit 
www.aaknopf.com. 


~~ Bar members are en- 
couraged to submit 
_ brief book reviews of 
approximately 500 
words for publication. 
They should be related to law 
but may be practical, esoteric, 
entertaining, or fiction. 
Reviews should include the 
number of pages, the publisher, 
cost, and purchasing information. 
Submit a hard copy and a dis- 
kette in WordPerfect or ASCii for- 
mat to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 
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Trial Lawyers Forum 


Liability of the Commercial Driver 
Negligent Hiring Meets the Dangerous 
Instrumentality Doctrine 


he average driver on 

Florida’s highways 

shares the road with a 

great many commercial 
vehicles. From semitrailers to jit- 
neys, gasoline tankers to orange 
trucks, increased traffic leads to an 
increased rate of accidents. There 
are subtleties of liability for the in- 
juries resulting from these acci- 
dents that are frequently over- 
looked. This article explores 
Florida’s dangerous instrumental- 
ity doctrine, vicarious liability, and 
federal preemption of the regula- 
tion of commercial motor vehicles. 

Vicarious liability for the negli- 
gence of a professional driver is de- 
termined by Florida’s dangerous 
instrumentality doctrine, which 
provides that the owner of an in- 
herently dangerous tool is liable for 
any injuries caused by that tool’s 
operation.' In the seminal case of 
Southern Cotton Oil Co. v. Anderson, 
86 So. 629 (Fla. 1938), the Florida 
Supreme Court first extended the 
doctrine to motor vehicles, holding 
that owners may be held account- 
able for any damages suffered by 
third parties as the result of the neg- 
ligent operation of their vehicles, 
when they are driven by others with 
their knowledge and consent. 

Many people now lease automo- 
biles as financing alternatives to 
purchasing, and thereby never ac- 
quire legal title to the vehicle in 
which they have beneficial owner- 
ship. In recognition of this, the 
Florida Supreme Court created an 
exception to the dangerous instru- 
mentality doctrine for long-term 
leases. Leasing companies were no 
longer held vicariously liable for 
any accidents involving vehicles in 


by Walter G. Latimer 


Liability rests upon 
a financially 
responsible party 
having the right to 
control the operation 
of a vehicle. 


which they only held bare legal title, 
but no right of control.” This was 
later codified by our legislature.* 
The distinction between bare le- 
gal title and beneficial ownership 
and control was recognized in 
Palmer v. R.S. Evans, Jacksonville, 
Inc., 81 So. 2d 635, 637 (Fla. 1958): 


[T]he rationale of our cases which im- 
pose tort liability upon the owner of an 
automobile operated by another. . . 
would not be served by extending the 
doctrine to one who holds mere naked 
title as security for payment of the pur- 
chase price. Jn such a titleholder, the au- 
thority over the use of the vehicle which 
reposes in the beneficial owner is absent 
(emphasis in original). 


Later decisions have uniformly 
reiterated that there must be an 
ability to exert control over a ve- 
hicle before vicarious liability will 
be imposed for its operation. In 
Aurbach v. Gallina, 753 So. 2d 60 
(Fla. 2000), the plaintiff attempted 
to extend liability to both parents 
of an 18-year-old driver, only one of 
whom was a title owner, based upon 
the nonowner parent’s alleged right 
to control the vehicle driven by his 
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daughter. Both parents paid for the 
purchase and maintenance of the 
vehicle, and it was kept in their 
garage. The court expressed unwill- 
ingness to stretch the limits of li- 
ability beyond those who lack ac- 
tual control over a vehicle: 

In the absence of common law or statu- 
tory authority, we hold that a parent 
who owns neither legal title nor an iden- 
tifiable property interest in a motor ve- 
hicle should not be held vicariously li- 
able for his or her child’s negligent 
operation of the vehicle under the dan- 
gerous instrumentality doctrine.‘ 


Aurbach has signaled the end of 
a lock-step application of the doc- 
trine based simply upon ownership. 
While this is necessarily a more 
fact-intensive inquiry than positing 
liability on whomever holds title, it 
is an approach which resonates 
with modern tort concepts and 
keeps Florida in the forefront of al- 
locating liability based upon fault. 


Negligent Hiring 

Respondeat superior is a similar 
but separate theory of recovery for 
negligent driving that imposes li- 
ability upon a principal for the neg- 
ligent acts of his agent undertaken 
within the scope of the agent’s em- 
ployment.°® If a driver acts within 
the scope of his employment in 
causing a collision, a plaintiff may 
pursue his master under respon- 
deat superior. The same is true for 
a motor carrier’s liability for its 
driver’s grossly negligent driving.® 
In Clooney v. Geeting, 352 So. 2d 
1216 (Fla. 2d DCA 1977), a plain- 
tiff shifted the typical focus of tort 
claims against a driver and his em- 
ployer by bringing a claim against 
the motor carrier under a negligent 
hiring theory. The court held that 
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the negligent hiring theory imposed 
no greater liability upon the motor 
carrier than its vicarious liability for 
its driver’s negligence. Consequently, 
the burgeoning body of law develop- 
ing under the theory of negligent hir- 
ing is largely irrelevant with respect 
to the professional driver. The em- 
ployer, as the vehicle’s owner, is al- 
ready responsible for the operation of 
its dangerous instrumentality. 

Both the dangerous instrumental- 
ity doctrine and the theory of re- 
spondeat superior have historically 
depended upon the ownership of the 
vehicle.’ The Florida Supreme 
Court recognized in the landmark 
case of Mercury Motors Express, Inc. 
v. Smith, 393 So. 2d 545 (Fla. 1981), 
that vicarious liability awards com- 
pensation for injuries without re- 
gard to fault. “The rationale for im- 
posing vicarious liability is the 
employer's ultimate control over the 
servant and the instrumentality 
causing injury and the state’s inter- 
est in compensating the victim.” 
Crowell v. Clay Hyder Trucking 
Lines, Inc., 700 So. 2d 120, 123 (Fla. 
2d DCA 1987), addressed the spe- 
cific relevance of Mercury Motors to 
the professional driver: 

The application of Florida law reflects 
the needs of the interstate system. Vi- 
carious liability is unique in its applica- 
tion of liability for wrongs attributable 
to an agent. Because of this unique fea- 
ture, the interstate system is served by 
applying this principle with certainty, 
predictability and uniformity of result. 
Further, the basic policies underlying 
vicarious liability law demand that a 
master be found liable for the negligent 
acts of his agent. Failure to apply the 
vicarious liability law would allow mas- 
ters to send their agents out into the 
stream of interstate commerce without 


fear that liability would find its way back 
to the master. 


The goals of certainty, predictabil- 
ity, and uniformity of result are gen- 
erally satisfied by holding the owner 
of its vehicle liable under the dan- 
gerous instrumentality doctrine. 
This principle recognizes that the 
owner alone must be held liable as 
the entity with control over the de- 
tails of the manner in which the 
driver performs his duties. Unless 
a driver has acted outside the scope 
of his employment, a plaintiff may 
not invoke theories of negligent hir- 


ing or retention. 

When a plaintiff sustains no ad- 
ditional damages as a result of any 
acts by an employer which could in 
any way be deemed to exist apart 
from those resulting from its 
driver’s negligence, he has no inde- 
pendent claim such as would allow 
him to hold two entities vicariously 
responsible for the same conduct. 
While this may seem self-evident, 
commercial driving relationships 
are frequently complex. For ex- 
ample, one company might lease a 
truck, a driver, or both to another 
company, which might in turn sub- 
lease one or both to yet another. In 
Walker v. U-Haul Company, Inc., 300 
So. 2d 289 (Fla. 4th DCA 1974), a 
motor carrier was found to be jointly 
and severally liable with its driver 
for injuries caused in a collision with 
the plaintiff’s car. After the negli- 
gent driver was released, the court 
held that the discharge of the driver 
served to discharge the employer, 
even if there is an independent 
claim against the employer for the 
negligent hiring of the driver, be- 
cause the plaintiff sought the iden- 
tical compensatory damages against 
each. This is significant. Under gen- 
eral notions of joint and several li- 
ability, a plaintiff would generally 
be free to settle with any entity po- 
tentially responsible such as an 
employer, master or lessor, under 
any of a number of theories. In the 
context of the commercial driver, 
however, the recovery is more re- 
sults-oriented. If there is negligence, 
the only critical determination is to 
find a responsible party in control. 

In a claim for negligent hiring, the 
court in Garcia v. Duffy, 492 So. 2d 
435 (Fla. 2d DCA 1986), spelled out 
the extent of a background investiga- 
tion that may be considered by a jury: 


[T]here is no requirement, as a matter 
of law, that the employer make an in- 
quiry with law enforcement agencies 
about an employee’s possible criminal 
record, even where the employee is to 
regularly deal with the public. ... Even 
actual knowledge of an employee’s crimi- 
nal record does not establish, as a mat- 
ter of law, the employer’s negligence in 
hiring him . . . [T]o say an employer can 
never hire a person with a criminal record 
“flies in the face of the premise that soci- 
ety must make a reasonable effort to re- 
habilitate those who have gone astray.” 
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The Garcia court found that the 
plaintiff failed to allege that any- 
thing occurred subsequent to the 
hiring of the employee that would 
have placed an employer on notice 
of his “dangerous character.” Unless 
there is such an allegation, a claim 
of negligent retention, as contrasted 
with one for negligent hiring, is sub- 
ject to dismissal. 

The reasons that negligent hiring 
is alleged are often twofold. The first 
is simply to find a responsible party 
capable of satisfying a judgment. 
The second (and for the employer, 
more problematic) reason is to pro- 
vide a basis for the introduction of 
the driving records of its employee 
at trial. Often a plaintiff will urge 
that the driver’s prior criminal, driv- 
ing, and regulatory records are evi- 
dence of his unsuitability as a com- 
mercial driver. 

The courts in Florida have uni- 
formly precluded the admission of 
evidence of past driving history to 
prove fault against the driver.'® The 
use of such evidence against the 
employer was limited in McFarland 
& Son v. Basel, 727 So. 2d 266 (Fla. 
5th DCA 1999). In that case, an in- 
jured car passenger brought a neg- 
ligence suit against a truck driver 
and the motor carrier premised 
upon the driver’s failure to fill out 
an employment application, in 
“derogation of the regulations of the 
Interstate Commerce Commission.” 
In reversing a $5.5 million verdict, 
the appellate court held that 
The simple violation of a licensing stat- 
ute, unless the violation can be shown 
to be directly related to the incident, is 
not proof of negligence. Brackin v. Boles, 
452 So. 2d 540 (Fla. 1984). Without proof 
of a causal connection between the regu- 
latory restriction and the incident, the 


finding of liability based on a regulatory 
deficit is unsustainable." 


When there is a lack of relevance 
to the subject accident, proof of a 
driver’s prior criminal history must 
also be excluded. The Florida Evi- 
dence Code, FS. §90.404(1) (1976), 
provides: “Evidence of a person’s char- 
acter or a trait of character is inad- 
missible to prove action in conformity 
with it on a particular occasion.” 

Section (2) provides limited excep- 
tions when such evidence is rel- 


; t 
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evant, to prove “motive, opportunity, 
intent, preparation, plan, knowl- 
edge, identity, or absence of mistake 
or accident, but it is inadmissible 
when the evidence is relevant solely 
to prove bad character or propensity.” 

A similar prohibition is found in 
FS. §90.410 (1978), which makes 
evidence of a plea of nolo contendere 
“inadmissible in any civil or crimi- 
nal proceeding... .” 

Even if a driver was driving on a 
suspended license at the time of the 
accident, he only broke the law if he 
knowingly drove with an invalid li- 
cense.'? This is logical; an adminis- 
trative suspension has no relevance 
to a driver’s negligent operation of 
a vehicle."® 


Federal Regulation 

In 1986, Congress created the 
Federal Motor Carrier Safety Ad- 
ministration and required that all 
states adopt uniform standards for 
commercial drivers.'* Beginning in 
1992, in order to continue to receive 
federal funding for transportation, 
all states are required to issue a 
uniform commercial drivers license 
(CDL) in lieu of a chauffeur’s license. 
The states have also adopted feder- 
ally-mandated uniform standards 
for motor carriers to follow in hir- 
ing commercial truck drivers. Be- 
cause these uniform standards are 
now set by federal law, federal law 
largely preempts state law.’ 

Such uniformity serves an impor- 
tant function in an industry inher- 
ently affecting interstate commerce. 
Interstate commerce would be im- 
peded if, for example, Florida-li- 
censed commercial drivers were re- 
quired to stop at the Georgia border 
because Georgia did not recognize 
the Florida drivers’ qualifications to 
drive. A driver licensed to drive com- 
mercially in one state is constitu- 
tionally qualified to drive anyplace 
in the United States, enjoying the 
basic tenets of comity and federal 
supremacy in matters which affect 
interstate commerce. The regula- 
tions specifically require that “[a] 
State shall allow any person who 
has a valid CDL...to operate a com- 
mercial motor vehicle in the 
State.”'* This is not a matter of dis- 


cretion: If a driver is issued a CDL, 
he must be allowed to drive commer- 
cially upon the highways of Florida. 
Florida has incorporated the major- 
ity of the federal standards into its 
state laws.'’ Federal regulations 
prescribe the duties of a “motor car- 
rier” with respect to the hiring and 
retention of its drivers. 49 
C.F.R.§390.11 mandates that 
“(wjhenever. .. a duty is prescribed 
for a driver or a prohibition is im- 
posed upon the driver, it shall be the 
duty of the motor carrier to require 
observance of such duty or prohibi- 
tion.” The motor carrier’s duties are 
thus made nondelegable. 

“Qualification” is a term of art in 

the field of commercial motor ve- 
hicle compliance, and can make or 
break a case of liability against a 
motor carrier. It is generally defined 
in 49 CFR §391.11: 
(a) A person shall not drive a commercial 
motor vehicle unless he/she is qualified to 
drive a commercial motor vehicle. Except 
as provided in §391.63, a motor carrier 
shall not require or permit a person to 
drive a commercial motor vehicle unless 
that person is qualified to drive a commer- 
cial motor vehicle. (Emphasis added.) 

A number of criteria are given in 
subsection (b) to ascertain whether 
a person is qualified to drive, and 
requires that the person can, by rea- 
son of experience, training, or both, 
safely operate the vehicle. Also, the 
mandatory application process itself 
is extremely detailed. For example, 
the applicant must furnish the mo- 
tor carrier an application with cer- 
tain specific information, including 
details of his experience and train- 
ing and a three-year history of his 
driving record and employment his- 
tory.'* A road test must also be given 
which will allow the employer “to 
evaluate the skill of the person who 
takes it at handling the commercial 
motor vehicle.”® 

An examination of the driver’s 
employment record for the prior 
three years is required of the motor 
carrier.” This information forms a 
portion of the extensive driver quali- 
fication file that the motor carrier 
must maintain.”! This must include 
driving and employment record in- 
quiries, road test results, medical 
clearances, responses from inquir- 
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ies to state agencies, and results of 
each annual license review. These 
records must be maintained by the 
motor carrier for at least three years 
after the employment relationship 
ends.” The driver qualification file 
forms a road map of what a motor 
carrier must do to qualify its driv- 
ers, and ultimately to demonstrate 
the driver’s qualifications if later 
challenged. 

A frequent issue arises as to what 
is considered a “driving record,” 
which must be considered by a pro- 
spective employer. The federal regu- 
lations require the driver applying 
for employment to provide a “list of 
all violations of motor vehicle laws 
or ordinances (other than violations 
involving only parking) of which the 
applicant was convicted or forfeited 
bond or collateral during the three 
years preceding the date the applica- 
tion is submitted.”“ What may be con- 
sidered is specified in 49 CFR §390.5: 


Conviction means an unvacated adjudi- 
cation of guilt, or a determination that 
a person has violated or failed to comply 
with the law in a court of original juris- 
diction or by an authorized administra- 
tive tribunal, an unvacated forfeiture of 
bail,. . . a plea of guilty or nolo conten- 
dere accepted by the court, the payment 
of a fine or court cost, or violation of a 
condition of release without bail, regard- 
less of whether or not the penalty is re- 
bated, suspended or probated. 


An employer is not allowed access 
to the common driving history re- 
ports prepared by the Department 
of Motor Vehicles. The public records 
law affecting the disclosure of driv- 
ing information only allows a mo- 
tor carrier to “obtain or verify infor- 
mation required under the 
commercial Motor Vehicle Safety 
Act of 1986.” An issue often arises 
as to what value, if any, may be 
placed upon a driving violation of 
which adjudication has been with- 
held. While this inquiry typically 
arises in the context of using proof 
of such a disposition for impeach- 
ment purposes, the Florida Supreme 
Court long ago defined “conviction” 
as “adjudication by the court of the 
defendant’s guilt.” As a matter of 
federal constitutional law, it is clear 
that any arrest not resulting in an 
actual conviction may not be consid- 
ered by an employer.” 
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Federal law, rather than Florida 
common law, controls the relationship 
between a driver, his employer, and 
the public. In Judy v. Tri-State Motor 
Transit Co., 844 F. 2d 1496 (11th Cir. 
1988), the 11th Circuit examined the 
role of Florida common law as it ap- 
plied to the leasing of commercial 
drivers. A “contract driver” named 
William Judy had signed an agree- 
ment to drive on behalf of a lessor of 
a motor carrier. The motor carrier 
supplied his trailer, required him to 
comply with all of its rules and regu- 
lations, dispatched him and provided 
times for him to pick up and drop off 
loads, directed him as to which routes 
to take, and provided him with all re- 
quired permits. The court concluded 
that federal law creates the statutory 
employer relationship between motor 
carriers and the driver and truck 
leased to it. 

Regulations of the Interstate 
Commerce Commission require mo- 
tor carriers to assume full respon- 
sibility for the negligence of lessor- 
drivers of leased equipment.”’ The 
regulations preclude joint liability 
between a lessor and lessee: 

The regulations require that the carrier 
assumes “complete responsibility” for the 
duration of the lease. 49 CFR 
1057.12(c)(1). Once again, this court is 
unable to harmonize “complete respon- 
sibility” with “joint liability”; conse- 
quently, any conflicting state law doc- 


trine must give way to the federal statute 
in its regulatory scheme.” 


The U.S. Supreme Court has in- 
terpreted the “complete responsibil- 
ity” language by holding that lessors 
and lessees may enter into enforce- 
able contractual agreements among 
themselves, provided the agree- 
ments do not adversely affect the 
public.”° The Third Circuit described 
such provisions as creating “exclu- 
sive responsibility,” which make 
motor carriers exclusively liable for 
the operation of their leased trucks, 
even when the lessor’s employee is 
driving a truck for a third party 
when an accident occurs.*° This in- 
terpretation has been widely fol- 
lowed in what has become known as 
“logo liability,” i.e., as long as the 
carrier’s logo is displayed, the driver 
remains the “statutory employee” of 
the carrier, even if the driver is not 


operating under the carrier’s au- 
thority at the time of the collision.*” 
This principle was extended in 
Carolina Casualty Ins. Co. v. Insur- 
ance Co. of N. America, 595 F.2d 128 
(3d Cir. 1979), which held that fed- 
eral law creates an irrebuttable pre- 
sumption that an employment rela- 
tionship exists between a driver and 
the lessee motor carrier which 
leases him.*? 49 CFR §390.21 re- 
quires that a vehicle must display 
both the name or trade name of the 
motor carrier and the name of any 
operating carrier. Uniform federal 
standards determined a driver’s 
qualification to drive a truck, and 
the pre-emptive federal regulations 
imposed a nondelegable duty on the 
trucking company to qualify com- 
mercial drivers.** 


Conclusion 

Not so long ago, the litigation of 
“traffic accidents” was relatively 
simple and straightforward. In some 
respects it still is. Whenever a com- 
mercial vehicle is involved, however, 
there must be a sensitivity to the 
federal regulations now incorpo- 
rated into Florida law, as well as the 
posture of the dangerous instrumen- 
tality doctrine. Both concepts share 
an underlying theme. Liability will 
rest upon a financially-responsible 
party having the right to control the 
operation of a vehicle. U 
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Family Law 


Dividing Pension Property After Boyett 


PartlI 


by Jerry Reiss and David A. Thompson 


efined benefit pension 

plans are very complex 

retirement plans. Ob- 

taining a fair division of 
property for either divorcing spouse 
was never a simple matter. This 
task has been made more difficult 
and more complex following the 
Florida Supreme Court ruling of 
Boyett v. Boyett, 703 So. 2d 451 (Fla. 
1998). This is especially unwelcome 
news in these days because great 
efforts are made to settle cases and 
avoid the costly valuation process. 
Yet, many mistakes will be made, 
and either side could suffer an un- 
just division unless an inquiry is 
made of all the benefits that will 
be provided, and the conditions that 
attach to the receipt of those ben- 
efits. An actual valuation that de- 
termines the value of each benefit 
may be necessary for the parties to 
evaluate whether the division of 
special benefits warrant further 
inquiry or litigation. 

Part I of this article will examine 
the principal problems that this rul- 
ing creates by the court’s use of a 
nonstandard definition of benefit 
earnings. It will also show that a co- 
verture (or service) fraction may no 
longer be used to determine mari- 
tal and nonmarital portions even if 
it is applied to the earned benefit 
on the cutoff date. Part I, which will 
appear in the March issue of The 
Florida Bar Journal, will examine 
why other states came to a conclu- 
sion opposite that of Boyett, as well 
as the little-known consequences of 
the ruling. One such consequence is 
that an employee can easily change 
a 50/50 court ordered division of 


Part | of this article 
examines the 
principal problems 
that Boyett creates 
by the court’s use of 
a nonstandard 
definition of benefit 
earnings. 


property to a 75/25 split by merely 
delaying retirement for five years. 

Defined benefit plans define and 
guarantee the employee a specific 
benefit at retirement. Most defined 
benefit plans define monthly ben- 
efits at some age, called retirement. 
The practitioner should be warned 
that not all defined benefit plans 
provide monthly benefits, and that 
certain defined contribution plans 
provide monthly benefits. The key 
to a defined benefit plan is that the 
benefit is guaranteed. With uncer- 
tainty surrounding whether the 
Social Security Administration will 
be able to meet its future obligation 
without additional cutbacks,! errors 
in the division of benefits under the 
only other plans to provide commit- 
ments may not be tolerated by fu- 
ture clients. 


Defined benefit plans serve many 
retirement plan purposes. As a 
guarantee of what will be provided 
at retirement, it offers the employee 
security that is simply not available 
under any defined contribution 
plan.’ It also guarantees employees 
who continue in the employ of the 
sponsor of the plan that their ben- 
efit earnings will be tied to the ris- 
ing cost of living.’ This is accom- 
plished by defining average 
earnings either as a career average 
or as the highest average over a 
three- or five-year period.* As W-2 
earnings will increase with any 
given employee over his or her 
working lifetime, the benefit earnings 
are tied to the rising cost of living. 

Before the mid-seventies, many 
employers would pay retirement 
benefits only to employees who 
worked for the company their en- 
tire lifetime.* This was often accom- 
plished with capricious methods for 
measuring benefit earnings, 
lengthy cliff-vesting schedules,* and 
bad boy clauses. The Employer Re- 
tirement Income Security Act of 
1974 (ERISA) dramatically 
changed this by setting new stan- 
dards that plans had to follow. The 
purpose of these changes was to 
make certain that the employer un- 
derstood that promised benefits 
were equivalent to promised pay for 
work that the employee already per- 
formed. These rules were required 
to be observed if the employer in- 
tended to deduct (from corporate 
taxes) the cost of funding the plan 
as a necessary business expense.’ 
Among these rules was the require- 
ment that benefits vest quickly. The 
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employer could satisfy this require- 
ment if the plan’s vesting conditions 
matched or exceeded any one of sev- 
eral different proposed formats. 
ERISA also prescribed several dif- 
ferent methods under which ben- 
efits could be earned.* Competition 
over employees forced many munici- 
pal, state, and federal employers to 
strengthen their plans to match 
ERISA features. 

The Boyett ruling equates the 
plan’s accrued benefit with the 
amount of retirement benefit that is 
earned on the cutoff date. People who 
have no experience with benefit ad- 
ministration matters fail to under- 
stand that accrued benefits are only 
a measure of what would be paid if 
the employees quit on the date of 
measurement. It is not a measure of 
what portion of the retirement ben- 
efits have been earned on that date 
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if they continue to work. It is only a 
minimum requirement of what the 
employer must pay if the employee 
fails to satisfy the conditions for re- 
tirement when they separate from 
service. Accordingly, accrued benefits 
are termination benefits and not 
earned retirement benefits. Termi- 
nation benefits are defined in the 
plan as the accrued benefits that are 
earned before the participant satis- 
fies the conditions for retirement. Ac- 
tuaries, who are responsible under 
ERISA for funding these plans, must 
deal with this distinction.’° Other- 
wise, the many safeguards that 
ERISA introduced to make certain 
that the employees received the 
promised benefits would be under- 
mined by the employer’s inability to 
meet retirement benefit obligations 
when they fall due. 

Many things distinguish retire- 
ment benefits from termination ben- 
efits. The first and foremost distinc- 
tion is that vested termination 
benefits are received at a normal 
retirement date,'! whereas retire- 
ment benefits can be received at an 
earlier date, called the early retire- 
ment date, when certain age and 
service requirements have been sat- 
isfied at the date of separation.'* The 
amount payable may be reduced to 
reflect the extra number of years 
that it will be received by the em- 
ployee.'* It also may be subsidized 
for earlier than normal retirement." 
This means that the benefit has 
greater value at the early retire- 
ment date.’ Subsidized benefits are 
extra benefits paid in addition to the 
termination benefit amount. There 
are also other subsidized benefits 
that may be paid, but only if the em- 
ployee retires. These benefits could 
include the employer paying the full 
cost to provide spousal survivor rights. 
It might also include paying health 
benefits from the retirement plan. 

A critical distinction between ter- 
mination benefits and retirement 
benefits is that accrued benefits au- 
tomatically vest upon satisfying the 
age and service requirements for 
retirement benefits, yet are subject 
to the plan’s vesting schedule when 
those conditions have not been 
met.'® Perhaps the most important 
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distinction under family law is that 
the earned retirement benefit, 
which uses salary in its definition, 
was protected against the erosion of 
inflation to the date when benefits 
began, whereas the earned termina- 
tion benefit was not. As retirement 
benefits are based upon a rule that 
considers salary earned over the 
entire working lifetime, and termi- 
nation benefits are not, by focusing 
its attention on a perceived viola- 
tion of the cutoff rule under F:S. 
§61.075(5)(b)(6), the Florida Su- 
preme Court simply failed to divide 
retirement benefits, but instead di- 
vided termination benefits. 

Termination benefits are based 
upon a different definition of salary 
than retirement benefits and do not 
include rights to early retirement 
subsidies, survivor right subsidies, 
post-retirement health payments, or 
other ancillary benefits.’’ As a re- 
sult, the practitioner should be fore- 
warned to take extra care in divid- 
ing these benefits and that certain 
forms of relief will need to be ad- 
dressed before the parties enter into 
a mediated or other settlement 
agreement. 


Misconceptions about 
Benefit Earnings 

A benefit that is earned includes 
an amount that is earned and a date 
when it can be paid. It also includes 
all forms under which the benefit 
may be received,'* as well as any 
ancillary benefits that may be 
earned after satisfying certain age 
and service requirements necessary 
for its receipt.’ In defining an ac- 
crued benefit, the date used never 
is determined by when the partici- 
pant retires or some capricious date 
determined by employer discretion. 
If it were, the employer simply could 
defeat the ERISA mandate that 
earned benefits are promised pay for 
services already performed simply 
by firing the employee before the 
employee elects to retire. ERISA 
(and non-ERISA) plans solve this 
problem by defining earned benefits 
as benefits which may be paid at 
dates specified in the plan. ERISA 
also requires that all alternate 
forms of earned benefits be defi- 


nitely determinable, by having the 
basis for the conversion also stated 
in the plan.” 


Relationship to Alimony 

As retirement benefits can be 
considered as an income stream or 
as property payment, but not both,”! 
when the employee-spouse paying 
alimony seeks modification of the 
amount at retirement, he or she can 
only exclude the amount of property 
that was actually divided at the di- 
vorce. Accordingly, proper measure- 
ment of benefit accruals is crucial 
to the determination process. If less 
than the full spousal share of mari- 
tal benefits were paid under a 
mechanism defined by the court, 
then the full benefit was not divided. 
This especially occurs when early 
retirement subsidies are available, 
because the participant is often 
credited benefits after the cutoff 
date which could have been credited 
before by simply retiring. This prob- 
lem can occur with benefits under 
all government plans because the 
spouse must wait to receive pay- 
ment under a QDRO-like order un- 
til the employee retires. 

When Boyett froze the earned ben- 
efit as to amount of monthly ben- 
efit that may be received, and when 
the employee also has control over 
the date that the nonemployee re- 
ceives the frozen marital share of 
benefit, the ruling left only one 
method for dividing this property: 
By requiring the employee to pay 
the benefit while working.”” When 
the court fails to divide the property 
with this relief, the spouse does not 
receive the full frozen amount of the 
marital share, but some lesser 
amount. A calculation will be nec- 
essary to determine the lesser 
amount when the employee seeks 
modification of alimony at retire- 
ment. 

Recalculation can be avoided by 
dividing the proper amount of ben- 
efit at the time of the divorce, by re- 
quiring the participant to pay the 
spousal share of benefit while work- 
ing. This method generally meets 
resistance from the employee on the 
ground that it forces that person to 
retire. This simply is not true. As the 


California Supreme Court noted In 
re Marriage of Gillmore, 629 P.2d 1 
(Cal. 1981),”° if the participant is 
receiving $60,000 in salary, but in- 
stead could retire and receive 
$30,000 in retirement pay, that per- 
son is not working for the full sal- 
ary of $60,000, but is working only 
for the difference, $30,000.74 Accord- 
ingly, it is not the court that removes 
the incentive to work, but rather the 
employer. 


Can No Longer 
Use a Coverture Fraction 
The principal issue before the 
Boyett court was whether a cover- 
ture fraction could be applied to a 
benefit at retirement in order to de- 
termine a marital share of that ben- 
efit. The court ruled that to do so 
violates the cutoff rule under FS. 
§61.075(5)(b)(6), by factoring in sal- 
ary that was earned after this date.” 
The N.Y. Court of Appeals, faced 
with the same issue in Majauskas 
v. Majauskas, 463 N.E.2d 15 (NY. 
1984), ruled that 


by limiting the numerator to the num- 
ber of months prior to commencement 
of the action during which the parties 
were married, the Appellate Division 
simply conformed the judgment to the 
statutory definition of marital property, 
as property acquired before commence- 
ment of the matrimonial action (Domes- 
tic Relations Law, §236, part B, subd. 1, 


As a consequence of the statute 
defining marital property, when the 
Boyett decision held that applying 
a fraction defined in DeLoach v. 
DeLoach, 590 So. 2d at 964 (Fla. 1st 
DCA 1991), violated the cutoff rule 
by including nonmarital contribu- 
tions into the marital component, it 
excluded post-marital contribution 
from the period that followed. This 
flows from the simple fact that FS. 
§61.075(5)(b)(1) (which defines 
property excluded from division as 
premarital) and §61.075(5)(b)(7) 
(which defines property excluded as 
post-marital), together define the 
nonmarital portions of 
§61.075(5)(a)(4) property deter- 
mined on the cutoff date. 

Simply put, as this asset is not ex- 
cluded in any one of the other pro- 
visions of F.S. §61.075(5)(b) as prop- 


erty not subject to equitable division 
during the marriage, what is not 
nonmarital property must be mari- 
tal property. Accordingly, the “cutoff 
rule” defined under FS. 
§61.075(5)(b)(6) doesn’t apply exclu- 
sively to a determination of a mari- 
tal portion, because the property is 
either defined under FS. 
§61.075(5)(a)(4) as marital property, 
or under either F‘S. §61.075(5)(b)(1) 
or (7) as nonmarital property. There- 
fore, any holding that a particular 
valuation method overstates one of 
the two portions divided by the cut- 
off rule leads to a simultaneous find- 
ing that it understates the other 
portion and, therefore, violates the 
cutoff rule under the same principle 
of law. In conclusion, when the frac- 
tion is applied to a benefit on the 
cutoff date, the Boyett ruling held 
that the product eroneously divides 
the earned benefit into marital and 
nonmarital components, by over- 
stating the nonmarital portion that 
preceeds it by factoring salary 
increases earned during the mar- 
riage into the nonmarital portion. 


Application of the 
Fraction before Boyett 

As addressed in the 1996 Journal 
article,”’ it never made sense to use 
the service fraction on the cutoff 
date when it preceeded the date of 
actual retirement, except to deter- 
mine a marital portion of a present 
value interest. The reason that the 
service fraction should never be ap- 
plied this way can best be illustrated 
by the following example: 

Mr. and Mr. Smith, married for 20 
years, divorce. The court awards 
Mrs. Smith 50 percent of his earned 
termination benefit of $1,200 per 
month ($600 per month). It was 
earned under a plan which accrues 
benefits at a rate of two percent per 
year, multipled by average salary, 
which was $3,000 per month on the 
cutoff date. 

Three months after the divorce, 
the parties remarry each other. Mr. 
Smith works another 20 years. His 
average salary increases to $10,000 
per month and he receives a benefit 
of $8,000 per month at retirement 
(40 years x 2% x $10,000/month). At 
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retirement, he divorces Mrs. Smith 
a second time. She receives $1,975 
per month for the second marriage 
(50% x $10,000/month x 2% x 19.75 
years or 50% x 19.75/40 x $8,000 per 
month). Her total portion is $2,575/ 
month ($600/month + $1,975/ 
month), which supposedly repre- 
sents half of his pension for all but 
three months of a 40-year earned 
benefit. His portion of the full 
$8,000/month benefit is what’s left, 
$5,425/month. 

The huge difference between their 
respective amounts is the result of 
a misapplication of the fraction to 
the wrong benefit amount on the 
wrong date. It either should have 
been applied to the benefit at retire- 
ment or not used altogether. 


Cart Before the Horse 

The Boyett decision championed 
Trant v. Trant, 545 So. 2d 428 (Fla. 
2d DCA 1989), in fashioning its rul- 
ing. Unfortunately, Trant provided 
specific guidance on the immediate 
offset method and not the deferred 
distribution method. Recalling that 
the main objective in defining accru- 
als linked to salary was to protect 
the benefit from the erosion of in- 
flationary forces, by awarding the 
spouse such increases under the 
immediate offset method, the 
spouse is provided the cost of living 
increases before they are needed. 
The spouse would then be free to in- 
vest those increases to produce more 
increases. This would create a 
double-dip of the same benefit. 

Yet there would be no point in ap- 
plying the coverture fraction to the 
present value amount on the cutoff 
date, as Trant does, unless the 
premise (or theory) to apply the frac- 
tion to the benefit at retirement al- 
ready has been accepted.** The 
Trant court did not calculate the 
actual earned increase tied to sal- 
ary earned during each period, as 
was an issue that preoccupied the 
Boyett court. 

Under the immediate offset 
method, as the spouse receives his 
or her share interest immediately, 
the application of the fraction to the 
present value amount (determined 
on the cutoff date) is consistent with 


the theory and logic which applies 
it to the benefit paid at actual re- 
tirement under the deferred distri- 
bution method, because the spouse 
receives the payment entirely free 
of risk and on that date. It never 
made sense to apply the coverture 
fraction to the benefit at retirement 
even under the deferred distribution 
method when the spouse elects to 
receive benefits before then. The 
measurement process is stopped 
when the spouse elects to receive 
benefits. Therefore, its application 
to the benefit is made at the date of 
payment. Under an offset, that date 
is the cutoff date. 

By applying the coverture fraction 
to the present value amount, as 
Trant does, is exactly equivalent to 
applying it to the benefit received 
at retirement, except that one must 
assume that the employee separates 
from service on the cutoff date, be- 
cause the payment liquidating the 
property value is made on that date. 

Ironically, had the court the ben- 
efit of the Boyett ruling before issu- 
ing its ruling in Trant, it should have 
come to the opposite conclusion: 
That the marital portion of the ac- 
crued benefit be determined as the 
increase of the accrued benefit mea- 
sured on the cutoff date over the 
actual accrued benefit determined 
on the date of marriage, and that 
this difference is then commuted to 
a present value amount. U 


1 Benefits were already cut back once. 
See 42 U.S.C.A. §416(1)(1) (West Supp. 
1998). 

2 McGILL, FUNDAMENTALS OF PRIVATE 
Pensions 101 (4th Ed. 1979). 

3 This is different from post-retirement 
cost of living adjustments. Post-retire- 
ment cost of living adjustments can be 
provided in private plans by tying these 
increases to the investment performance 
of the plan. Some government plans pro- 
vide post-retirement increases in the 
same way. Most provide a fixed per- 
centage increase or some percentage 
guarantee of the consumer price index. 

* McGIL_, FUNDAMENTALS OF PRIVATE 
Pensions ch. 5 (4th Ed. 1979). 

eid. 

® Cliff-vesting is defined as zero per- 
cent vesting for a specified number of 
years and then full 100 percent vesting 
thereafter. 

7 LR.C. §401(a). 

5 29 U.S.C.A. §§1053(a), 1054 (West 
Supp. 1998) 
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10 See Treas. Reg. §1.412(c)(3)—1(c)(4)(i). 
Also see McGILL, FUNDAMENTALS OF PRI- 
VATE PENSION PLANS chs. 15-21 (4th Ed. 
1979). 

29 U.S.C. §§1054 (West. Supp 1998). 

12 See McGILL, FUNDAMENTALS OF PRIVATE 
PENSION PLAN 116-117 (4th Ed. 1979). 

at 237. 

Td. 

16 Td. at 116 and 139. 

17 Post-retirement benefits, while paid 
only at retirement, are generally not con- 
sidered retirement benefits under 
ERISA. They were originally defined as 
welfare benefits and continue to be rec- 
ognized as such, because they are de- 
signed not to vest and an employer was 
free to terminate them at any time. Re- 
cent federal case law has changed this 
concept because many employers were 
offering these benefits as inducements 
to retire, or in lieu of other retirement 
benefits, and the employees were given 
the understanding that these benefits 
would not be terminated. For a complete 
explanation of the topic, see Reiss and 
Walsh, Post-Retirement Medical Ben- 
efits: A Not-So-Certain Property Right, 
15 AAML J. 2 pp. 375-390 (1998). 

18 26 U.S.C.A. §§411 (d)(6)(B) (West 
Supp. 1998). 

19 Id 


20 26 U.S.C.A. §401(a)(25) (West Supp. 
1998). 

21 Diffenderfer v. Diffenderfer, 490 So. 
2d at 267 (Fla. 1986). 

22 Koelsch v. Koelsch, 713 P.2d 1234 
(Ariz. 1986) 

23 See footnote 7 of that opinion. 

25 Boyett v. Boyett, 703 So. 2d at 452. 

26 Majauskas, 463 N.E.2d at p. 22. 

27 Reiss and Reynolds, The Not-So- 
Simple Coverture Fraction: When Do 
Attorneys Risk More Than Embittered 
Clients?, 70 Fia. B.J. 62 (May 1996) and 
70 Fa. B.J. 101 (June 1996). 

28 See a discussion of the marital foun- 
dation theory in part I of The Not So- 
Simple-Coverture Fraction: Do Attorneys 
Risk More Than Embittered Clients?, 70 
Fia. B.J. 64-65 (May 1996). 
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or the past two years, the 
State of Florida has pur- 
sued the involuntary civil 
commitment of sexually 
violent predators.’ Pursuant to the 
sexually violent predators act, in- 
voluntary civil commitment can be 
pursued for individuals who have a 
prior conviction for a sexually vio- 
lent offense, and who “suffer[ | from 
a mental abnormality or personal- 
ity disorder that makes the person 
likely to engage in acts of sexual 
violence if not confined in a secure 
facility for long-term control, care, 
and treatment.” At the time was 
drafted, approximately 15 cases 
have progressed to a commitment 
trial under the sexually violent 
predators act, with a few additional 
cases resulting in commitments due 
to stipulated final judgments. 
Based upon the experiences of the 
past two years, the need for spe- 
cially tailored rules of procedure, 
designed for sexually violent preda- 
tor commitment proceedings, has 
become clear. This article will ad- 
dress the areas in which the need 
for such rules of procedure exists. 


Statutory Background 
Approximately one year prior to 
the expiration of an incarcerative 
sentence being served with the 
Florida Department of Corrections, 
the inmate whose release is im- 
pending is evaluated to determine 
whether commitment proceedings 
under the sexually violent preda- 
tors act should proceed.* The evalu- 
ation is conducted by a 
“multidisciplinary team” estab- 
lished by the Department of Chil- 
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dren and Families. This team must 
include, but is not limited to, two li- 
censed psychiatrists or psycholo- 
gists, or one of each.‘ The evaluation 
includes a review of extensive docu- 
mentation, and must include an of- 
fer of at least one “personal inter- 
view” by a mental health expert on 
the multidisciplinary team.® The 
multidisciplinary team must then 
make its recommendation, and the 
Department of Children and Fam- 
ily Services must submit its recom- 
mendation, including the written 
report of the multidisciplinary team, 
to the office of the state attorney, 
which has the ultimate responsibil- 
ity for determining whether to file 
the commitment petition.® Upon re- 
ceipt of the written assessment and 
recommendation from the multi- 
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disciplinary team and the Depart- 
ment of Children and Families, the 
state attorney determines whether 
to file the commitment petition.’ The 
recommendations of the multidisci- 
plinary team and the Department 
of Children and Families are not 
binding on the state attorney.* Once 
the commitment petition is filed, the 
trial court must review the petition, 
in an ex parte proceeding, to deter- 
mine whether there is probable 
cause to believe that the named re- 
spondent is a sexually violent preda- 
tor.’ Within 30 days of that deter- 
mination of probable cause, the 
commitment trial, which may be a 
jury trial, shall be conducted, sub- 
ject to continuance upon request of 
either party and a showing of good 
cause, or by the court, on its own 
motion, in the interests of justice, 
when the named respondent will not 
be substantially prejudiced.'° 

The commitment proceedings are 
civil proceedings." §394.9155(1) 
(1999) further provides that “[t]he 
Florida Rules of Civil Procedure ap- 
ply unless otherwise specified in this 
part.” The experiences of the past 
two years lead to the conclusion that 
the Rules of Civil Procedure are not 
always well suited for the unique 
nature of sexually violent predator 
commitment proceedings, and a 
compelling need exists for the imple- 
mentation of comprehensive rules 
specifically tailored for these cases. 
Florida’s Second and Fourth district 
courts of appeal have, in several of 
the appellate court cases thus far re- 
solved under the commitment act, 
expressly called for the designation 
of an appropriate rules committee 
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to fashion rules of procedure for 
cases arising under the sexually vio- 
lent predators act.” The following 
discussion focuses on several of the 
areas that need to be addressed 
through newly implemented rules of 
procedure. 


Service of Process 

Service of process, under the 
Rules of Civil Procedure, is gener- 
ally effected through the service of 
a summons which, in part, advises 
the responding party that a lawsuit 
has been filed and that the failure 
to file a written response to the at- 
tached complaint or summons 
within 20 days may result in the 
responding party’s loss of the case 
by default.'* It is hard to imagine 
that anyone will lose a commitment 
case by default, and it can reason- 
ably be expected that if a respondent 
fails to file a written response to the 
state’s commitment petition, the 
state will still have to prove at trial 
that commitment is needed. The 
Wisconsin Supreme Court, address- 
ing that state’s sexually violent per- 
sons commitment act, recently held 
that the act does not even afford the 
responding party the opportunity, 
let alone obligation, to file an answer 
and affirmative defenses."* Florida’s 
Fourth District Court of Appeal has 
further held, in Meadows v. 
Krischer, 1999 WL 1037986, 24 Fla. 
L. Weekly D2576 (Fla. 4th DCA 
2000), that the absence of a stan- 
dard civil summons did not deprive 
the court of jurisdiction over the re- 
spondent, Meadows, where the state 
did serve Meadows with a copy of 
the commitment petition and a war- 
rant for his detention under the 
act.’ Furthermore, the 20-day time 
period provided for responding to a 
complaint or petition is a time frame 
that is inconsistent with the act’s 
expectation of a trial within 30 days 
of the initial ex parte determination 
of the existence of probable cause— 
a determination that typically is 
made on the day that the petition is 
filed, and often prior to service of 
process on the respondent. An ap- 
propriate rule of procedure would 
specify what documentation should 
be served on the named respondent. 


While the details are 
not needed to satisfy 
the pleading 
requirements for a 
complaint or a 
petition, they are 
needed to make the 
initial showing of 
probable cause. 


It would further specify whether 
there is any obligation to file a writ- 
ten answer or affirmative defenses 
and, if so, what pleadings the re- 
spondent must file and in what time 
period. 


Contents of 
Commitment Petition 

Commitment petitions filed by the 
state have taken two distinct forms. 
Some have essentially been 
minimalist pleadings, simply alleg- 
ing the basic elements of the cause 
of action: that the named respondent 
is over 18; that the respondent has 
a prior qualifying conviction; that 
the respondent has a mental abnor- 
mality or personality disorder, and 
such mental condition makes it 
likely that the person will commit 
further sexually violent offenses if 
not committed pursuant to the act. 
Such minimalist pleadings are con- 
sistent with Fla. R. Civ. P. 1.110(b) 
and have been recognized as ad- 
equate by the Fourth District Court 
of Appeal.’® 

The second type of commitment 
petition that has been filed in many 
cases contains a detailed history of 
the respondent’s criminal convic- 
tions, including the underlying facts 
of the sexually violent nature of 
those prior convictions, and further 
contains a detailed narrative of the 
respondent’s mental health prob- 
lems based, in large part, on the 
written assessments from the mem- 
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bers of the multidisciplinary team. 
While such details are clearly above 
and beyond the minimal pleading 
requirements under Rule 1.110(b), 
they serve a distinct purpose: At the 
time of filing the commitment peti- 
tion, the state must satisfy the trial 
court that probable cause exists. 
Thus, while the details are not 
needed to satisfy the pleading re- 
quirements for a complaint or a pe- 
tition, they are needed to make the 
initial showing of probable cause. It 
is the author’s belief that such de- 
tails, being beyond the pleading re- 
quirements for a petition, are best 
set forth in a separate pleading, filed 
contemporaneously with the com- 
mitment petition—as in a separate 
motion for probable cause determi- 
nation. That separate document 
would provide the trial court with 
the necessary background for the 
probable cause determination, and 
would further avoid the problems 
inherent in providing detailed evi- 
dence in an initial petition." 


Trial Date 

As previously noted, the act pro- 
vides for a trial to be commenced 
within 30 days of the initial ex parte 
determination of probable cause, 
subject to continuances based upon 
demonstration of good cause. While 
the legislative intent of avoiding 
lengthy pretrial detentions is clear, 
the history of the past two years re- 
flects that the goal of a 30-day trial 
time, except in the rarest of cases, 
will seldom be accomplished.'* For 
the near future, there will be delays 
attributable to the newness of the 
act, such as the need to litigate nu- 
merous constitutional challenges 
which will hopefully be resolved 
soon and then not recur. It is still 
clear, however, that the defense, in 
virtually all cases, will want consid- 
erably more time than the statutory 
30 days in which to conduct exten- 
sive discovery and to obtain addi- 
tional mental health evaluations. 

The need for the 30-day trial pe- 
riod was further minimized by the 
1999 legislative amendments. While 
under the original act the pre-peti- 
tion evaluations commenced ap- 
proximately six months prior to the 
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end of the incarcerative sentence, 
the May 1999 amendments moved 
that up to a full year prior to the 
end of the incarcerative sentence. As 
a result, the state attorneys should 
receive recommendations several 
months, if not more, prior to the end 
of the incarcerative sentence. This, 
in turn, will allow a greater period 
of time in which to conduct a com- 
mitment trial before any further 
restraint on liberty is attributable 
to the commitment proceedings. 
Similarly, the decision of the Fourth 
District Court of Appeal, in Valdez 
v. Moore, 745 So. 2d 1009 (Fla. 4th 
DCA 1999) (review pending in 
Florida Supreme Court), entitling 
the respondent in the commitment 
case to an expeditious adversarial, 
evidentiary probable cause hearing, 
further minimizes the need for the 
30-day trial requirement.'® 

Establishing a more realistic time 
for the commencement of trial would 
have several beneficial effects. First, 
discovery could proceed within rea- 
sonable time periods. Second, the 
need for having repeated hearings 
on motions for continuances would 
be lessened. Third, the possibility 
that commitment petitions will be 
dismissed, or respondents will be 
released pending trial, due to a fail- 
ure to comply with the 30-day re- 
quirement would be minimized. A 
revised rule could still provide for a 
30-day trial for those respondents 
who do, in fact, want such a quick 
trial. However, instead of making 
that time period the norm, the rule 
could place the burden of seeking 
such a quick trial on the defense, 
based on representations that the 
defense is prepared to proceed to 
trial within 30 days.” 


Discovery 

The experiences of the past two 
years reflect that the respondent in 
the commitment case can be ex- 
pected to engage in substantial pre- 
trial discovery, including interroga- 
tories to the state, requests for the 
production of documents, deposi- 
tions of the state’s experts, deposi- 
tions of members of the 
multidisciplinary team and/or the 
Department of Children and Fami- 


lies, and depositions of victims of 
former offenses. The extent of the 
discovery in the typical case thus far 
has been inconsistent with the 30- 
day trial period. Either the time for 
commencement of the trial or the 
discovery schedule needs to be 
amended. 

The early commitment cases have 
also shown that the unusual nature 
of these cases raises unique discov- 
ery questions best addressed by the 
implementation of procedural rules. 
For example, in Sjuts v. State, 754 
So. 2d 781 (Fla. 2d DCA 2000), the 
defense served interrogatories and 
a request to produce on the office of 
the state attorney. That office as- 
serted that the information was not 
in its possession, and should be 
sought from either the Department 
of Children and Families or the 
members of the multidisciplinary 
team. The Second District avoided 
ruling on the merits of the discov- 
ery claim, simply holding that an 
order denying discovery is not re- 
viewable by certiorari when the de- 
sired information is available from 
other sources. However, pursuant to 
the admission of both parties, the 
court pointed out that “there is no 
Florida case law addressing the dis- 
covery issues that arise when ‘the 
State,’ rather than a named state 
agency appears as a party in a civil 
action. Moreover, the rules of civil 


procedure as they currently exist 
simply are not adequate to answer 
these questions.” Sjuts, 754 So. 2d 
at 784. 


Appellate Jurisdiction 
Pre-commitment appellate review 
proceedings have resulted in un- 
usual scenarios that need to be ad- 
dressed by an appropriate rules 
committee. Due to the limited na- 
ture of appealable nonfinal orders 
under Fla. R. App. P. 9.130, pretrial 
review has often taken the form of 
habeas corpus petitions. However, 
since habeas corpus jurisdiction 
vests in a court in the territorial ju- 
risdiction where custody lies, un- 
usual situations are arising. As the 
initial facilities used by the Depart- 
ment of Children and Families are 
within the territorial limits of the 
Fourth District Court of Appeal, 
that court is receiving numerous 
habeas corpus petitions, seeking re- 
view of pretrial matters from trial 
courts over which the Fourth Dis- 
trict lacks appellate or supervisory 
jurisdiction. Typical of such cases is 
Amador v. State, 2000 WL 60930, 25 
Fla. L. Weekly D259 (Fla. 4th DCA 
Jan. 26, 2000), in which Amador, 
whose commitment case was pend- 
ing in the 20th Judicial Circuit 
(Collier County), sought habeas cor- 
pus relief in the Fourth District, 
asserting that he did not receive a 


And | said, “I'll have my people call your 
people.” But, by then, | didn’t have any people left. 
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trial in accordance with the 30-day 
time period under the act. The 
Fourth District noted that its ha- 
beas corpus jurisdiction is limited, 
when dealing with trial courts be- 
yond its territorial limits, “to 
whether the court outside our terri- 
torial jurisdiction was without juris- 
diction” to proceed with the case, “or 
whether the order is ‘void or illegal.” 
2000 WL 60930 at **1.7! The Fourth 
District, in Amador and in several 
other cases, has transferred the ha- 
beas corpus petitions filed in the 
Fourth District to other district 
courts of appeal in the state, thereby 
enabling those courts to determine 
whether they wish to treat the ha- 
beas corpus petition as a petition for 
writ of certiorari. While that may be 
an appropriate resolution of some 
cases, others will result in the ha- 
beas corpus appellate court effec- 
tively reviewing pretrial determina- 
tions made by trial courts beyond 
the appellate court’s jurisdiction. 
Such a situation would arise when 
the habeas corpus court ruled that 
the trial court beyond its territorial 
limits did not have jurisdiction to 
proceed with a case or that an order 
entered by the trial court was void.”” 
In Florida, in no other area of law 
does an appellate court without su- 
pervisory or appellate jurisdiction 
over a trial court intervene in pend- 
ing pretrial matters. Every effort 
should be made to channel review 
of pending trial court proceedings to 
the appellate court with such super- 
visory or appellate jurisdiction. 


Post-Commitment 
Review Proceedings 

The problem noted in the preced- 
ing section will be exacerbated in 
post-commitment review proceed- 
ings (other than direct appeals). Al- 
though the commitment cases are 
civil, not criminal, indigent respon- 
dents will be provided counsel, and 
claims will inevitably arise that 
trial counsel was ineffective in rep- 
resenting the person who was com- 
mitted. Courts in some jurisdictions 
with similar commitment acts have 
already recognized that claims of 
ineffective assistance of counsel are 
viable, engaging in the same type of 


analysis that courts would resort to 
in criminal cases, pursuant to 
Strickland v. Washington, 466 U.S. 
668 (1984).”° Other courts have simi- 
larly found the existence of a right 
to effective assistance of counsel in 
general civil commitment proceed- 
ings.”4 

If a comparable right to effective 
assistance of counsel is recognized 
by Florida courts, the current rules 
of procedure will prove completely 
inadequate for providing a mecha- 
nism for the adjudication of such 
claims. In criminal cases, claims of 
ineffective assistance of counsel are 
litigated through motions for post- 
conviction relief, by virtue of the 
provisions of Fla. R. Crim. P. 3.850. 
Absent Rule 3.850, claims of inef- 
fective assistance of counsel would 
have to be litigated through habeas 
corpus petitions.» Habeas corpus 
proceedings, however, must be ini- 
tiated in the jurisdiction where cus- 
tody lies. Absent a procedural rule 
comparable to Rule 3.850, any vi- 
able claims of ineffective assistance 
of counsel in commitment proceed- 
ings would therefore have to be 
brought not in the trial court that 
conducted the trial, possesses the 
records, and has familiarity with the 
case, but in the circuit in which the 
commitment facility is situated— 
typically a circuit other than the one 
in which the trial was conducted. 
Thus, without an appropriate rule 
of procedure, circuit court judges 
in Palm Beach or Martin counties 
(where the custodial institutions 
are currently situated) will be 
asked to determine whether trial 
counsel from cases conducted in 
Hillsborough, Duval, or Leon coun- 
ties were ineffective. The judges in 
the circuits in which custody lies 
will not have ready access to the 
relevant trial court records. Any 
attorneys representing the com- 
mitted individual and the state 
will likely come from the distant 
circuits in which the cases were 
originally tried. Relevant wit- 
nesses, in the event of evidentiary 
hearings, will not be likely to have 
connections to the circuit in which 
the post-commitment claim has 
been brought. In short, absent an 
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appropriate rule of procedure au- 
thorizing the original trial court to 
litigate post-commitment claims of 
ineffective assistance of counsel or 
newly discovered evidence, a logis- 
tical dilemma will likely result. 


Adversarial Probable 
Cause Hearings 

The Fourth District Court of Ap- 
peal, in Valdez v. Moore, 745 So. 2d 
1009 (Fla. 4th DCA 1999), held that 
the sexually violent predators act 
did not provide an adversarial prob- 
able cause hearing in accordance 
with the requirements of due pro- 
cess of law. Valdez appeared to hold 
that such an adversarial probable 
cause hearing had to be held within 
five days of the end of the prior 
incarcerative sentence. This was 
clarified in State v. Kobel, 25 Fla. L. 
Weekly D1028 (Fla. 4th DCA April 
26, 2000), so that the hearing must 
now be held within five days of the 
request for one. While Valdez is cur- 
rently pending review in the Su- 
preme Court of Florida, the Fourth 
District, in Meadows v. Krischer, has 
expressly recognized that this issue 
is one which should be considered 
by an appropriate rules committee.”® 
Although the Fourth District se- 
lected a five-day period, the court 
also acknowledged that the time 
period fell within what appeared to 
be a constitutionally acceptable 
broader time frame, as other juris- 
dictions used time periods both 
shorter and longer. 

As the Fourth District’s ruling in 
Valdez is based solely on the facts 
of that particular case, the court, in 
fashioning what amounts to a pro- 
cedural rule for use in many other 
cases, did not have the benefit of 
information beyond the Valdez trial 
court records. A single appellate 
court proceeding may not be the best 
forum in which to fashion such a 
procedural rule, as the variety of 
facts and circumstances which 
might be relevant to the long-term 
use of a rule are not going to be 
ascertainable from a single trial 
court record. The five-day rule, as 
modified in Kobel, presents ques- 
tions which are best addressed 
through a rules committee that can 
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collect broader and necessary infor- 
mation relevant to the implementa- 
tion of any long-term rule. 

For example, scheduling prob- 
lems need to be considered. 
Adversarial probable cause hear- 
ings, which will be based largely 
on the testimony of one or more 
mental health expert witnesses, 
typically will entail several hours 
of a trial court’s time, if not more. 
Such substantial blocks of time 
may be difficult to obtain when 
demanded within five days. The 
committee could also consider the 
demands that are placed on the po- 
tential expert witnesses. The rel- 
evant witnesses generally are 
those who performed evaluations 
for the multidisciplinary team, 
prior to the filing of the petition. 
These experts are retained, di- 
rectly or otherwise, by the Depart- 
ment of Children and Families. 
The witnesses are not always from 
the locale in which the state attor- 
ney will ultimately file a commit- 
ment petition, and they may have 
to engage in extensive travel ar- 
rangements to appear at eviden- 
tiary hearings set up on short no- 
tice. Moreover, as the pool of 
mental health professionals within 
Florida with expertise in sex of- 
fender treatment and recidivism 
assessments is not large, the ex- 
perts who are conducting the 
evaluations have multiple de- 
mands on their time: testifying in 
adversarial probable cause hear- 
ings across the state; testifying in 
pretrial depositions across the 
state; testifying at trials across the 
state; traveling to the prisons in 
which the individuals are incarcer- 
ated for the purpose of conducting 
clinical interviews; and maintain- 
ing their own private practices. 
Such demands could make it diffi- 
cult for any expert to simply drop 
everything and travel to the city 
and court in which the next five- 
day hearing has been set up on 
short notice. Logistical difficulties 
such as the foregoing are matters 
which are better assessed by a 
rules committee than by an appel- 
late court, whose access to relevant 
information is limited to whatever 


transpired in the trial court pro- 
ceedings of the particular case.”’ 


Conclusion 

Until the foregoing matters are 
resolved in a comprehensive man- 
ner by an entity given the express 
power to do so, extensive, costly, and 
unnecessary efforts will be ex- 
pended, and repeatedly duplicated, 
in trying to resolve the matters on a 
case-by-case, court-by-court basis, 
over a multiyear period. That does 
not have to be the case. An appro- 
priate committee should draw on the 
judges and attorneys who, over the 
past two years, have handled these 
commitment cases and who have 
developed an awareness of the po- 
tential problems and the manner in 
which those problems could be re- 
solved. I 


' The sexually violent predators act, 
Fia. Stat. §916.31 et seg. (Supp. 1998), 
became effective January 1, 1999. The 
act was amended and moved to FLa. Star. 
§394.910 et seq. (1999) effective May 26, 
1999. 

2 Fra. Stat. §394.912(10) (1999). 

3 Fria. Stat. §394.913 (1999). Under the 
original version of the act, the evalua- 
tions commenced approximately six 
months prior to the expiration of the 
incarcerative sentence. FLa. Star. 
§916.33 (Supp. 1998). While most indi- 
viduals who are subject to potential com- 
mitment under the act are those who are 
completing their incarcerative sentences 
with the Department of Corrections, the 
act also applies to smaller numbers of 
individuals who are either finishing pe- 
riods of confinement resulting from ad- 
judications of delinquency, or complet- 
ing commitments which resulted from 
acquittals by reason of insanity in crimi- 
nal prosecutions. FLA. Star. §§394.912(2) 
and 394.913(1) (1999). 

4 Fra. Stat. §394.913 (1999). 

5 Fra. Star. §394.913(3)(c) (1999). The 
multidisciplinary teams established by 
the Department of Children and Fami- 
lies , have included DCF administrators, 
mental health professionals who conduct 
preliminary documentary reviews, and 
other mental health professionals who 
conduct clinical interviews and evalua- 
tions when such full examinations are 
deemed necessary. 

Fra. Stat. §394.913(3)(e) (1999). The 
appropriate state attorney is generally 
the state attorney for the judicial circuit 
in which the individual was last con- 
victed “of any offense” in Florida. Fia. 
Star. §394.913(1) (1999). 

7 Fria. Stat. §394.914 (1999). 

8 See Senate Staff Analysis and Eco- 
nomic Impact Statement, Committee on 
Children and Families, CS/SB 2192 
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(March 30, 1999), p. 5 (“Regardless of 
what is actually ‘recommended’ by the 
multidisciplinary team, the state attor- 
ney always makes the final determina- 
tion as to whether a petition to civilly 
commit a person will be filed.”). 

Fra. Star. §394.915(1) (1999). 

10 Fria. Stat. §394.916(1) (1999). 

4 Fa. Stat. §394.910 (1999) notes the 
“intent of the Legislature to create a civil 
commitment procedure for the long-term 
care and treatment of sexually violent 
predators.” Involuntary commitment 
proceedings for sexually violent preda- 
tors (alternatively referred to as sexu- 
ally violent persons or sexually danger- 
ous persons, in other jurisdictions with 
similar statutory schemes) have rou- 
tinely been held to be civil, not penal, in 
nature, as courts have rejected claims 
that such acts violate double jeopardy 
and ex post facto clauses of the federal 
and/or state constitutions. See Kansas 
v. Hendricks, 521 U.S. 346 (1997); In re 
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Young, 857 P.2d 989 (Wash. 1993); 
Hubbart v. Superior Court, 969 P.2d 589 
(Cal. 1999); In the Matter of Hay, 953 
P.2d 666 (Kan. 1998); In re Linehan, 557 
N.W.2d 171 (Minn. 1996), vacated and 
remanded for reconsideration, 522 U.S. 
1011 (1997), reconsidered, 594 N.W. 2d 
867 (Minn. 1999); State v. Post, 541 N.W. 
2d 115 (Wis. 1995); Grosinger v. M.D., 
598 N.W. 2d 799 (N. Dak. 1999); Martin 
v. Reinstein, 987 P.2d 779 (Ariz. App. 
1999); In re Detention of Samuelson, 727 
N.E. 2d 228 (Ill. 2000). Florida’s Fourth 
District Court of Appeal, in Valdez v. 
Moore, 745 So. 2d 1009 (Fla. 4th D.C.A. 
1999), review pending, Florida Supreme 
Court Case No. SC00-166, has similarly 
observed the civil nature of the commit- 
ment proceedings under Florida’s act, in 
ruling that there was no entitlement to 
bail or pretrial release, as the commit- 
ment proceedings were not criminal 
cases. Other courts have recognized the 
civil, nonpenal nature of the commit- 
ment proceedings when they have rou- 
tinely held that the failure to advise a 
criminal defendant of the potential con- 
sequence of future commitment did not 
render a criminal plea involuntary, as 
the commitment proceedings were 
nonpenal, collateral consequences. See 
Pearman v. State, 2000 WL 873331, 25 
Fla. L. Weekly D1631 (Fla. 4th D.C.A. 
July 5, 2000); People v. Moore, 81 Cal. 
Rptr. 2d 658 (Cal. App. 1999); State v. 
Bollig, 593 N.W.2d 67 (Wis. App. 1998); 
Paschke v. State, 909 P.2d 1328 (Wash. 
App. 1996); Hay, 953 P.2d 666; 
Reinstein, 987 P.2d 779. 

12 Meadows v. Krischer, 1999 WL 
1037986, 24 Fla. L. Weekly D2576 (Fla. 
4th D.C.A. 2000); Sjuts v. State, 754 So. 
2d 781 (Fla. 2d D.C.A. 2000). “The ques- 
tions addressed in this case, as well as 
the issues resolved in Valdez v. Moore, 
745 So. 2d 1009, 1012 (Fla. 4th D.C.A. 
1999) (holding that an adversarial prob- 
able cause hearing must be held within 
five days upon request), underscore the 
need for the Florida Supreme Court to 
appoint an appropriate committee to 
fashion comprehensive procedural rules 
for the implementation of substantive 
requirements of the Jimmy Ryce Act for 
those situations where the Rules of Civil 
Procedure would be impracticable and 
where the statute is silent as to proce- 
dure.” Meadows v. Krischer, 1999 WL 
1037986 at n.4. 

13 Fra. R. Civ. P. Form 1.902. 

4 In re Thiel, 612 N.W. 2d 94 (Wis. 
2000). 

8 The warrant for custodial detention, 
which was served on Meadows, was 
signed by the trial court judge subse- 
quent to the filing of the commitment 
petition, and contemporaneously with 
the entry of the ex parte order finding 
that probable cause existed under the 
sexually violent predators act. The war- 
rant for custodial detention directed the 
Department of Corrections to transfer 
Meadows to the custody of the Depart- 
ment of Children and Families at the 
conclusion of Meadows’ incarcerative 


sentence, for the purpose of commitment 
proceedings under the sexually violent 
predators act. 

16 Meadows v. Krischer, 1999 WL 
1037986, 24 Fla. L. Weekly D2576 (Fla. 
4th D.C.A. 2000). 

17 The obvious potential problem is that 
some of the detailed factual allegations, 
which go beyond the minimal pleading 
requirements, will ultimately prove to 
be contrary to the evidence adduced at 
trial, especially given the possibility that 
further evidence will be gathered dur- 
ing the interim. Such discrepancies, in 
turn, will lead to arguments as to 
whether there has been a fatal variance 
between the initial pleading’s allegations 
and the proof adduced at trial. 

18 Many of the commitment cases filed 
in the first few months after the act be- 
came effective still have not proceeded 
to trial. 

19 Valdez appeared to hold that there 
was an entitlement to an adversarial 
probable cause hearing within five days 
of the commencement of custody under 
the commitment proceeding, i.e., at the 
conclusion of the prior incarcerative sen- 
tence. This was clarified in State v. 
Kobel, 25 Fla. L. Weekly D1028 (Fla. 4th 
D.C.A. April 26, 2000), where the court 
indicated that the entitlement to the 
adversarial probable cause hearing was 
to be triggered by a request by the re- 
spondent. 

20 The issue regarding the consequences 
of the failure to proceed to trial in accor- 
dance with the statutory 30-day period 
is currently being litigated. See, e.g., 
Kinder v. State, 25 Fla. L. Weekly D1637 
(Fla. 2d D.C.A. July 7, 2000) (rehearing 
pending) (ordering the release of Kinder 
pending further commitment proceed- 
ings, expressly rejecting Kinder’s claim 
that noncompliance with the 30-day pe- 
riod divests the trial court of jurisdic- 
tion to proceed; and, further asserting 
that the issue of whether the petition 
must be dismissed was not properly be- 
fore the appellate court). 

21 See also Alachua Regional Juvenile 
Detention Center v. T.O., 684 So. 2d 814 
(Fla. 1996). 

22 While the foregoing discussion pre- 
sumes that litigants typically will peti- 
tion a district court of appeal in such 
habeas corpus proceedings, the problem 
is exacerbated by the fact that such a 
habeas corpus petition may also be filed 
in the circuit court where custody lies. 
See Fia. Const. art. V, §5 (circuit courts 
have habeas corpus jurisdiction). If a 
habeas corpus petition can be filed in the 
circuit court where custody lies, and that 
jurisdiction is one other than the one in 
which the commitment case is pending, 
one circuit court judge can effectively be 
placed in the position of having to re- 
view the propriety of the rulings of an- 
other judge from another circuit. Such 
a situation would be contrary to the ac- 
knowledged principle that “a trial court 
from a different circuit cannot counter- 
mand the other’s judgment. . . .” Cobourn 
v. Cobourn, 436 So. 2d 284, 286 (Fla. 
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1983). 

23 See State v. Wozniak, 1998 WL 
481178 (Wis. App. 1998) (unpublished); 
In re Detention of Pharm, 2000 WL 
760366 (Wis. App. June 13, 2000); In the 
Matter of Poole, 2000 WL 781381 (Minn. 
App. June 20, 2000) (unpublished). One 
Washington state appellate court has 
refused to recognize the viability of a 
claim of ineffective assistance of coun- 
sel on the grounds that the right is in- 
applicable in civil commitment cases. In 
re Detention of Begay, 1997 WL 631546 
(Wash. App. 1997) (unpublished). 

24 See In re Hutchinson, 421 A.2d 261 
(Pa. App. 1980), aff'd., 454 A.2d 1008 (Pa. 
1982); Pope v. Alston, 537 So. 2d 953 
(Ala. App. 1988) (reviewing claim of in- 
effective assistance of counsel on the 
merits and rejecting it). 

25 Rule 3.850 and its predecessors were 
patterned after the federal habeas cor- 
pus remedy of 28 U.S.C. §2255. Reddick 
uv. State, 190 So. 2d 340, 351 (Fla. 2d 
D.C.A. 1966); State v. Gomez, 363 So. 
2d 624, 626-27 (Fla. 3d D.C.A. 1978) 
(“Fla. R. Crim. P. 3.850 was adopted in 
1963 by the Florida Supreme Court in the 
wake of the Gideon decision to provide 
an omnibus collateral attack remedy in 
criminal cases, in lieu of the traditional 
habeas corpus and coram nobis writs, 
and to establish thereby a simplified 
expeditious and efficient post-conviction 
procedure. Although not intended to 
abolish such traditional post-conviction 
writs, the rule was clearly aimed at in- 
corporating them in large part for the 
sake of judicial efficiency.”) 

26 In Meadows, the Fourth District ob- 
served that “the issues resolved in 
Valdez .. . underscore the need for the 
Florida Supreme Court to appoint an 
appropriate committee to fashion com- 
prehensive procedural rules. . . .” 1999 
WL 1037986 at **3, n.3. 

27 One option would be to authorize the 
state to schedule an adversarial prob- 
able cause hearing even prior to the ex- 
piration of the incarcerative sentence, 
and even absent a demand for an 
adversarial probable cause hearing. This 
would create greater flexibility as far as 
accommodating schedules of judges and 
expert witnesses. 
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Workers’ Compensation Law 


Managing Managed Care 
An Analysis of Managed Care 
Within Workers’ Compensation Claims 


by Mario L. Perez and Daniel T. Chang 


ith the advent of 

the 1994 legislative 

amendments, the 

Florida Legislature 
completely overhauled the manner 
in which medical issues are ana- 
lyzed in workers’ compensation 
cases. In 1994, the legislature cre- 
ated F.S. §440.134. Section 440.134 
set forth a medical outline to be 
applied to injured workers within 
the workers’ compensation system. 
This outline created a managed 
care system similar to the HMO 
plans prevalent in private health 
care. Unfortunately, the new statu- 
tory scheme has spawned many 
questions and provided few an- 
swers. 

In analyzing many of the most 
prominent issues created by the 
new managed care system, the au- 
thors first discuss how a carrier 
obtains approval for a valid man- 
aged care plan. Then how a man- 
aged care system should operate 
within the workers’ compensation 
realm is discussed. Within this sec- 
tion, the possible rights and obliga- 
tions of claimants and insurance 
carriers within a managed care sys- 
tem, as well as issues that arise 
regarding litigation of managed 
care issues in the workers’ compen- 
sation system are addressed. 


Applicability of 
Managed Care 

Whether a managed care system 
takes effect in any given workers’ 
compensation situation depends 
greatly on an insurer adhering to 
administrative requirements. Be- 
fore managed care was even an op- 


Managed care 
apparently is here to 
stay. The system is 
a theoretical attempt 
to pass more control 
over medical issues 
to health care 
providers and less 
to the courts. 


tion, §440.13(2)(a) and (b) required 
carriers to provide, generally, all 
medically necessary remedial treat- 
ment and attendant care necessi- 
tated by a compensable injury. The 
courts were, subsequently, left to 
determine the rights and obliga- 
tions inherent under §440.13(2)(a) 
and (b). However, after January 1, 
1997, the legislature attempted to 
codify the bulk of the rights and 
obligations injured workers and 
carriers would share by enacting a 
mandatory statutory scheme. In 
fact, after January 1, 1997, all em- 
ployers or insurers are required to 
provide medically necessary treat- 
ment to all employees through a 
managed care arrangement as pro- 
vided in §440.134 et seq. The new 
statutory framework was an obvi- 
ous attempt to eliminate much of 


the litigation over medical issues 
within workers’ compensation. 

Before offering treatment 
through a managed care arrange- 
ment, an insurer must have a plan 
of operation, and such plan must be 
approved by the Agency for Health 
Care Administration (AHCA). See 
F.S. §440.134(4). The plan of opera- 
tion must, at a minimum, adhere 
to the statutory requirements set 
forth in §440.134(5), (6), (7), (8), (9), 
(10), (11), (14), and (15). See also 
Fla. Admin. Code §59A-23.001 et 
seq. (1994). These statutory provi- 
sions require a carrier’s plan of op- 
eration to provide evidence that: 

1) Covered services are available 
and reasonably accessible, 
§440.134(5). 

2) A quality assurance program 
exists requiring medical care be 
provided consistent with prevailing 
medical standards, §440.134(6)(c). 
See also Fla. Admin. Code §59A- 
23.004 et seq. 

3) The quality assurance program 
provides, among other rights, ad- 
equate methods of peer reviews, 
provision for the resolution of dis- 
putes, a process allowing employ- 
ees a second opinion per specialty, 
and a provision for the selection of 
a primary care physician, 
§440.134(6)(c)(6), (7), (9), and (10). 

Although by no means compre- 
hensive, the above list illustrates 
several of the items that AHCA re- 
quires in a valid managed care plan 
of operation. If all the statutory re- 
quirements and rules are met, 
AHCA will approve the plan of op- 
eration. An insurer then has a valid 
managed care arrangement. See 
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Fla. Admin. Code §59A-23.003 et 
seq. An insurer must follow the vali- 
dation process for every entity or 
service area sought to be insured. 
See 59A-23.003(3). The authoriza- 
tion is valid only for a two-year pe- 
riod. Jd. Finally, if greater than 50 
percent of a controlling interest or 
ownership of a certified entity is 
transferred, a new application for 
authorization is required. Jd. 

Once these requirements are met, 
a carrier must require all care be 
received through the provisions of 
§440.134 et seq. In turn, it may avail 
itself of existent statutory protec- 
tions. However, it is unclear what 
remedies are available for violations 
of the requirements explained 
above. Initially, it is clear a mon- 
etary fine may be assessed against 
the carrier. Section 440.134(22) al- 
lows AHCA to levy against carriers 
a monetary fine of $2500 for any 
nonwillful violation and $20,000 for 
each willful violation, with a cap of 
$10,000 for all nonwillful violations 
and $100,000 for all willful viola- 
tions arising out of the same trans- 
action. Additionally, AHCA may sus- 
pend or revoke a carrier’s managed 
care plan of operation. See 
§440.134(23). 

However, in the absence of sus- 
pension or revocation, how does a 
monetary fine against a carrier aid, 
for instance, an injured worker who 
is prejudiced by a carrier’s violation 
of the applicable rule or statutes? 
Unfortunately, neither §440.134 nor 
applicable case law provide much 
guidance on this point. There is, 
however, one source of law on the 
issue. According to Farhangi v. 
Dunkin Donuts, 728 So. 2d 772 (Fla. 
1st DCA 1999), a JCC may not strike 
the applicability of managed care, 
since no statutory provision exists 
granting a JCC such authority. Jd. 
at 773-74. But in lieu of striking the 
applicability of managed care in its 
entirety, may a JCC suspend the 
enforcement of such provisions on 
the basis of some violation? Rather 
than striking managed care, the 
JCC would be holding that the car- 
rier is estopped from relying on any 
protection offered by a provision it 
violated. The authority for this 


A managed care 
system can be 
analyzed by 
addressing how it is 
meant to operate, 
and how litigation is 
handled that arises 
within the system. 


power would arise not from equity, 
but rather from powers necessary to 
enforce the purpose of §440.134. For 
example, if a carrier violated a JCC’s 
discovery order requiring production 
of grievance procedures, pursuant to 
Rule 4.150, Workers’ Compensation 
Rules of Procedure, the JCC has dis- 
cretion to levy sanctions. Accord- 
ingly, a JCC could sanction a dis- 
covery violation by precluding the 
requirement of the filing of a griev- 
ance until such production was 
made. The alternative view is un- 
pleasant to consider. To hold a JCC 
lacks such power would weaken the 
court’s ability to enforce §440.134 et 
seq., and catapult an injured worker 
into the grip of AHCA to seek redress 
or enforcement of rights under man- 
aged care. Such a result could cre- 
ate infinite frustration, and is quite 
arguably in conflict with the foun- 
dation principles of expedient pro- 
cessing of workers’ compensation 
claims. See §440.015. 

Assuming a carrier fulfills all of 
its obligations in having a plan of 
operation approved, the next logical 
question is whether a carrier may 
add additional rights than those re- 
quired by statute. Some have argued 
that if the minimum statutory re- 
quirements for a valid plan of op- 
eration are met, a carrier may then 
add additional rights. For example, 
as long as a claimant was afforded 
the right to a second opinion under 
the plan of operation, it is argued 
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that the carrier could then provide 
itself the same right. As such, a car- 
rier that satisfies the “minimum” 
requirements is then in the position 
to essentially provide itself with fur- 
ther, self-vested rights. 

Claimants will invariably argue 
that carriers do not possess such a 
right. Several reasons are commonly 
cited for this opposing position. First 
and simplest, nowhere in any stat- 
ute or rule is such a power bestowed 
upon carriers. An attempt to read in 
this additional ability would thus 
defeat the legislative mandate when 
it created managed care. Second, if 
carriers were allowed such a right, 
it would in effect create numerous, 
nonelected “mini-legislatures” out of 
these carriers as each crafts its own 
additional rights. Such an abun- 
dance of independent rulemakers 
would almost certainly lead to vo- 
luminous and inconsistent rights 
under managed care. Indeed, the 
“mini-legislatures” may create a 
wide array of rights and obligations 
that would effectively defeat the 
goal of an efficient and self-execut- 
ing workers’ compensation system. 
See §440.015. Finally, claimants 
will argue if carriers were allowed 
to exceed the rights provided under 
§440.134 et seq. by any amount, 
there would exist no ceiling to the 
amount of rights a carrier may cre- 
ate. In turn, such unfettered power 
to add rights could yield certain dra- 
conian and unjust results. Unfortu- 
nately, the First DCA has not ad- 
dressed the question of additional 
carrier rights. 


Managed Care at Work 

With a valid managed care sys- 
tem in place, the authors now turn 
attention to its actual application in 
processing claims. The operation of 
a managed care system can be ana- 
lyzed by addressing two crucial is- 
sues: How is the managed care sys- 
tem meant to operate, and how is 
litigation handled that arises within 
the system? 

How is managed care supposed to 
operate? It might be said that such 
a broad question cannot have a 
simple answer. Even the smaller 
details of the operation of managed 


| 
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care have no clear explanations, es- 
pecially since courts have not had 
much opportunity to create prece- 
dence in this area. In this section 
the authors discuss how they believe 
the managed care statutory scheme 
should operate. Initially, as seen 
with HMO plans, all treatment un- 
der a managed care plan originates 
with some sort of gatekeeper, who in 
this system is a “medical care coor- 
dinator” (MCC). See §440.134(1)(i). 
An MCC will make all initial deter- 
minations as to the necessity of medi- 
cal treatment for a particular claim- 
ant. If appropriate, the MCC will 
make referrals to specialists. In the 
event a specialist opines diagnostic 
tests or remedial treatment are rea- 
sonably and medically necessary, 
such treatment or tests should be 
provided. The claimant will continue 
to receive reasonably and medically 
necessary treatment from the spe- 
cialist as long as the nature of the 
injury requires. 

This basic framework sounds 
simple enough. However, as one 
steps through this framework many 
questions and issues arise. Initially, 
the article’s analysis begins with 
MCCs. There have arisen three in- 
teresting questions regarding medi- 
cal care coordinators: 1) What type 
of specialty can be a MCC? 2) Who 
selects the MCC? and 3) What spe- 
cific role does the MCC play in a 
claimant’s medical treatment? 

As for the first question, 
§440.134(1)(i) defines a medical care 
coordinator to be a primary care pro- 
vider licensed under either F.S. Ch. 
458 or 459. In contrast, §440.134 
(1)(k) defines a primary care pro- 
vider to include the initial treating 
physician and, when appropriate, 
the continuing treating physician, 
who may be a family practitioner, 
general practitioner, or internist 
under Ch. 458; a family practitioner, 
general practitioner, or internist 
osteopath licensed under Ch. 459; a 
chiropractor licensed under Ch. 460; 
a podiatrist licensed under Ch. 461; 
an optometrist licensed under Ch. 
463; or a dentist licensed under Ch. 
466. On a plain reading of the stat- 
utes, although including the term 
“primary care provider,” the defini- 


tion of medical care coordinator is 
statutorily restricted to a “primary 
care provider” under Ch. 458 or 459. 
The distinction comports with logic 
when one considers that as an MCC, 
a physician is responsible for over- 
seeing the medical care of an injured 
worker. It would seem illogical to 
allow health care providers who are 
not medical doctors to serve as 
MCCs, especially when one consid- 
ers the limited scope of the special- 
ties licensed under Chs. 460, 461, 
463, and 466. 

The second question involves 
who can select the MCC. Unfortu- 
nately, neither case law nor stat- 
utes lend guidance as to who 
makes the initial selection. How- 
ever, §440.134(6)(c)(10) does allow 
a claimant the right to select a pri- 
mary care provider. As such, some 
may argue this provision allows 
the injured worker the right to 
make the initial selection of an 
MCC. At the very least, even if the 
carrier makes the initial selection 
of the MCC, the claimant, pursu- 
ant to §440.134(6)(c)(10), can ar- 
guably change the MCC. There- 
fore, it would appear that, even if 
it is unclear who can make the ini- 
tial selection of the MCC, the 
claimant will eventually control 
who becomes the MCC either by 
making the initial selection or 
changing the carrier’s choice. 

The last question pertains to the 
MCC’s role in authorizing diagnos- 
tic tests or treatment recommended 
by a treating specialist. Most carri- 
ers have taken the position that all 
diagnostic tests or treatment must 
be requested from the MCC, even in 
cases when the test or treatment has 
been recommended by an authorized 
treating specialist. Moreover, if an 
MCC disapproves of a specialist’s 
recommended test or treatment, car- 
riers have required a claimant to file 
a grievance. Claimants, on the other 
hand, argue these tests or treatment 
can be authorized in the absence of 
an MCC’s approval, if the specialist 
opines the necessity of such a course 
of action. Claimants argue as such 
because in many instances, the test 
or treatment in question will involve 
medical issues outside the MCC’s 


field of practice. At the very least, 
as a specialist, the specialist is bet- 
ter suited to make the determina- 
tion of medical necessity. It would 
appear the claimants’ position is 
more consistent with logic, because 
to allow otherwise could require an 
MCC to make crucial determina- 
tions in areas other than the MCC’s 
direct specialties. Additionally, if all 
requests for treatment and diagnos- 
tic tests must be referred to an MCC 
for approval, then one must ask: 
Why have any specialists? 

Apart from the presence of 
MCCs as indicated above, a valid 
plan of operation must also allow 
claimants the right to obtain a sec- 
ond opinion per specialty and a 
one-time change per treating spe- 
cialty. See §§440.134(6)(c)(9) and 
440.134(10)(c). In fact, most carri- 
ers concede claimants’ entitlement 
to these rights. However, some car- 
riers believe that although claim- 
ants can receive a second opinion 
and a change in treating special- 
ist, the carrier has the authority 
to select the particular doctor. A 
few carriers have also inexplicably 
asserted that these two rights may 
not be exercised after a claimant 
reaches maximum medical im- 
provement. These positions, how- 
ever, do not seem to be supported 
by a clear and plain reading of the 
applicable statutes and rules. As 
for the authority to select the doc- 
tor, a clear and plain reading of 
both §§440.134(6)(c)(10) and 
440.134(10)(c) would imply that 
the ability to obtain a second opin- 
ion or one-time change necessar- 
ily includes the right to select. To 
allow otherwise would defeat the 
objective of allowing claimants to 
obtain a second opinion or alter- 
nate treatment from a physician 
they trust. The claimant’s right to 
select is further buttressed by the 
fact that carriers have the right to 
select the identity of all physicians 
on the managed care list, so it 
would seem unjust to also allow 
them to select the identity of the 
claimant’s choice for a second opin- 
ion or one-time change in treating 
physician. 

The MMI argument would also 
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appear to be without merit. If the 
carriers’ argument on this point is 
taken to its logical extreme, a claim- 
ant may be precluded from ever ex- 
ercising his or her right to a one- 
time change per specialty or a 
second opinion. Obviously, if a 
claimant exercises his or her right 
prior to reaching MMI, the issue is 
moot. However, if a claimant waits 
until after MMI is reached, a claim- 
ant will never be able to exercise the 
statutory right for a one-time 
change or a second opinion. Under 
such scenario, one must wonder 
what happens if the treating physi- 
cian ceases to practice medicine. 
Additionally, considering that 
§440.134(2) requires carriers to pro- 
vide claimants treatment for so long 
as a work-related injury requires, is 
a claimant restricted from seeking 
additional medical attention if a dis- 
agreement exists with the recom- 
mendation for an appropriate treat- 
ment plan after MMI? What if a 
claimant’s treating specialist opines 
that a claimant either needs or does 
not need surgery, and the claimant 
disagrees? Is the claimant required 
to unquestionably accept the opin- 
ion of a physician, simply because 
MMI has been reached? It would 
seem that a claimant’s right to ob- 
tain a second opinion or a one-time 
change was created for these situa- 
tions, regardless of whether MMI is 
reached. As such, it would appear 
that a claimant should have the 
ability to select the identity of the 
physician for a second opinion or 
one-time change at any point. 


Managed Care 
Litigation: Jurisdiction 
Admittedly, very little case law 
exists interpreting §440.134 et seq. 
Further, the few cases that do exist 
do not lend meaningful guidance as 
to when and if a JCC may address 
managed care issues. Nonetheless, 
within this section the authors dis- 
cuss the major issue inherent in 
managed care litigation: jurisdic- 
tion. The issue of jurisdiction arises 
in two ways. The first jurisdictional 
issue is whether a JCC can even 
address disputes that arise in man- 
aged care. The second issue is in 


what instances is a JCC’s jurisdic- 
tion invoked. 

Many JCCs and practitioners 
have relied on the Farhangi case for 
the proposition that a JCC does not 
possess subject matter jurisdiction 
over managed care issues. See 
Farhangi, 728 So. 2d 772. The au- 
thors argue that such an interpre- 
tation is erroneous. In Farhangi, the 
First DCA confronted the issue of 
whether a JCC has the power to 
strike the applicability of a managed 
care plan in the absence of statutory 
support. Jd. at 773. The JCC denied 
the claimant’s motion to strike the 
applicability of managed care on the 
basis that the employer/carrier had 
substantially complied with the no- 
tice requirements of §440.134. Id. at 
773. On appeal, the First DCA af- 
firmed and reasoned that a JCC has 
no authority to strike a managed 
care plan in its entirety, absent 
statutory support. Jd. at 773-74. 
This holding is correct when one con- 
siders that as an administrative law 
judge, see City of West Palm Beach 
v. Burbaum, 632 So. 2d 145 (Fla. 1st 
DCA 1994), a JCC can only do what 
the legislature authorizes him or her 
to do. However, despite the court’s 
specifically worded holding, many 
practitioners have taken the posi- 
tion that the Farhangi holding pre- 
cludes a JCC from presiding over 
any managed care issues. This read- 
ing is incorrect. In fact, the power 
to strike and the power to enforce 
the statutory requirements of 
§440.134 are strikingly different. 
One could easily surmise a JCC has 
the power to ensure the rights and 
obligations of the parties under 
§440.134 are met, and yet lack the 
power to strike a managed care plan 
in its entirety. 

So if the Farhangi decision does 
not preclude a JCC from presiding 
over managed care issues, the ques- 
tion still exists: Does a JCC, none- 
theless, have subject matter juris- 
diction to address managed care 
issues? The answer must be yes. In 
fact, a clear and plain reading of 
§440.192(3) indicates that all appli- 
cable grievance procedures must be 
exhausted prior to the filing of a 
petition for benefits. As such, the 
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statute clearly provides that even 
when a grievable event exists, the 
disagreement may ultimately come 
before a JCC. This conclusion is also 
supported by public policy. To allow 
otherwise would make a grievance 
committee not only an administra- 
tive body, but also a judicial one—a 
judicial body with no judges, rules 
of evidence or procedure, or judicial 
review. Such a result was not in- 
tended by the legislature, as indi- 
cated by §440.192(3). 

Many practitioners also argue 
that a JCC lacks subject matter ju- 
risdiction to adjudicate any man- 
aged care issue until such time as 
the grievance procedure is ex- 
hausted. Before the applicability of 
grievance procedures is discussed, 
it is crucial to understand how the 
legislature defined a grievance. By 
definition, the grievance procedure 
is an informal administrative pro- 
cess that allows for the possible 
resolution of dissatisfaction with 
medical issues arising within man- 
aged care. Inherent in this defini- 
tion is the fact that a grievance re- 
quires the expression of 
dissatisfaction with medical care. 
Once the dissatisfaction arises, 
§440.192(3) does provide that an in- 
jured employee must exhaust all 
applicable grievance procedures be- 
fore filing a petition for benefits. 
Accordingly, in the face of dissatis- 
faction with medical care, a griev- 
ance must be filed prior to the filing 
of a petition for benefits, and conse- 
quently the vesting of a JCC’s juris- 
diction. 

However, the central issue aris- 
ing with regularity regarding the 
applicability of grievance proce- 
dures is when a grievance must be 
filed. Initially, §440.134(17) specifi- 
cally provides that an employee is 
relegated to receiving all necessary 
treatment within the managed care 
plan, provided the employer and 
carrier have provided notice to the 
employees of the arrangement. Such 
language seems to indicate that an 
injured worker is only relegated to 
the requirements of the managed 
care plan once proper notice is given. 
Accordingly, one must ask if injured 
workers are required to follow griev- 


{ 
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ance procedures before receiving 
proper notification. In fact, how 
could an injured worker know how 
a grievance should be completed, or 
to whom a grievance is to be sent if 
that worker has never received 
proper notification? It would seem 
that §440.134(17) evidences a legis- 
lative intent for injured workers to 
follow the requirements of a man- 
aged care plan once the injured 
worker has received proper notifica- 
tion of the plan. This is not to say 
that in the absence of proper notifi- 
cation, a JCC would be striking the 
managed care plan in its entirety. 
Instead, the JCC would merely post- 
pone the enforcement of the man- 
aged care plan until proper notifi- 
cation is given. Therefore, under this 
analysis, a grievance would not be 
required until such time as proper 
notice is given, as in the case of the 
discovery violation example dis- 
cussed above. In contrast, the 
broader reading of Farhangi would 
prevent a JCC from postponing the 
enforcement of the grievance proce- 
dure even in the face of a carrier’s 
violation of the requirements set 
forth in §440.134. 

Assuming notice has been given, 
the authors then consider what com- 
plaints require grievances. Initially, 
it is important to recognize that griev- 
ances require a dissatisfaction with 
medical care. As such, if an MCC or 
specialist has refused to recommend 
or authorize certain treatment, a 
claimant may be dissatisfied with 
such a decision and be required to file 
a grievance. However, it does appear 
that there are certain rights a claim- 
ant possesses under the managed care 
plan that when exercised do not re- 
quire the filing of a grievance. These 
rights include those in which no ex- 
pression of dissatisfaction with medi- 
cal care exists. For example, 
§440.134(6)(c)(10) allows a claimant 
the right to select a primary care phy- 
sician. Section 440.134(6)(c)(9) then 
allows a claimant the right to obtain 
a second opinion per specialty. Fi- 
nally, §440.134(10)(c) allows a claim- 
ant the right to obtain a one-time 
change per specialty as long as re- 
quested from the medical care coordi- 
nator. Additionally, one must ask how 


an initial request for medical treat- 
ment can include the “dissatisfaction” 
required to invoke the grievance pro- 
cedure. It is by definition a request 
made before any dissatisfaction can 
occur: an initial request. It would ap- 
pear that simply requesting a court 
to authorize the rights conferred un- 
der each of the above situations is not 
necessarily an expression of dissatis- 
faction with medical care, rather it 
may be a simple request for an evalu- 
ation of a change in physician neces- 
sitated by a reason other than dissat- 
isfaction. Of course, if the exercise of 
these rights is precipitated by dissat- 
isfaction, a grievance is required. 
However, in the absence of an expres- 
sion of dissatisfaction, it would appear 
that by definition, a grievance is not 
required. 

The right to obtain a one-time 
change in treating specialist does 
require some further discussion, 
since §440.134(10)(c) requires a 
claimant to request the one-time 
change from the MCC. It is possible 
the requirement of requesting the 
change from the MCC may lead toa 
requirement of filing a grievance if 
an MCC disagrees. The necessity of 
making a request to the MCC, prior 
to receiving the one-time change, 
could simply be a mechanism to en- 
sure that the MCC is kept abreast 
of an injured worker’s treatment 
history. In this instance, a grievance 
would not be necessary. However, 
the fact that the legislature required 
this advance request may indicate 
an intent to require a grievance if 
an MCC disagrees with the change. 
However, if the legislature enacted 
§440.134 et seq. with the intent of 
eliminating litigation, and the sys- 
tem is meant to be self-executing 
and efficient, this latter interpreta- 
tion seems incorrect. 

In sum, it appears that both in- 
jured workers and employer/carriers 
have obligations that must be ful- 
filled before a JCC is vested with 
jurisdiction over the enforcement of 
§440.134. On the one hand, em- 
ployer/carrier must properly place 
claimants on notice of the existence 
and requirements of a prospective 
managed care plan. On the other 
hand, a claimant must file a griev- 


ance when necessary. However, ar- 
guably, a grievance may not be nec- 
essary for every conceivable request 
for services under §440.134. Indeed, 
it appears a grievance is required 
only when a claimant is expressing 
dissatisfaction within the managed 
care plan. In either event, there 
must be some recourse available for 
final review and enforcement of 
statutory provisions. To interpret 
the Farhangi decision to preclude a 
JCC from having jurisdiction over 
§440.134 would seem to fly in the 
face of the self-executing nature of 
Ch. 440 and applicable statutory 
language. 


Conclusion 

Managed care apparently is here 
to stay. The system is a theoretical 
attempt to pass more control over 
medical issues to health care provid- 
ers and less to the courts. However, 
courts may not be completely elimi- 
nated from the equation, especially 
when disagreements arise. It is not 
surprising that with most vast leg- 
islative amendments many ques- 
tions are created, and courts are left 
with the responsibility of providing 
answers. Managed care is no differ- 
ent. Many unanswered questions 
exist, and users must turn to the 
courts for guidance. This article was 
a humble attempt to provide some 
guidance as to how managed care 
should properly operate. O 


Mario L. Perez received his B.S. 
in criminal justice from Florida Inter- 
national University in 1994 and a J.D. 
from the University of Florida in 1997. 
He has represented both injured work- 
ers and insurance companies within 
workers’ compensation. Mr. Perez cur- 
rently represents injured workers with 
the firm of Joann Hoffman, Moore, 
Baisden & Selwood. 

Daniel Chang received an M.S. in 
computer science and engineering from 
the University of Florida in 1996 and a 
J.D. from the University of Florida in 
1997. Mr. Chang is of counsel with the 
law office of Russel Lazega, working in 
the area of insurance litigation. 

This column is submitted on behalf 
of the Workers’ Compensation Section, 
Steven P. Kronenberg, chair, and Pamela 
L. Foels, editor. 


THE FLORIDA BAR JOURNAL/FEBRUARY 2001 61 


| 
i AS 
| 
} 
| 


Leisure 


“Let's Play Hooky” 


Magnolia S/nn 


BED & BREAKFAST 


A grand, historic estate 1926, 
in beaut: (fu Ldowntown Mount 


We cater to couples that need a 
“Brief Break” ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http://Magnolialnn.net 
E-mail: Info@Magnoliainn.net 


Magnolia nn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to Chagnolia Gun with 


someone you want to like you a lot!” 


Get Away: 


explkereSC.com 
Youn Gateway To Exploring South Canolina 
Planning your vacation? 


Choose South Carolina for golf, beaches, 
shopping, mountains and much more. 


Let ExploreSC.com be your tour guide. 


www.ExploreSC.com 


Hilton Head Oceanfront 
Rentals Co. You play. 
‘ell do all the work. 


your needs and we ‘ofall 
the details, including g airfare and ¢ car rental, 


P.O. Box 6151 * Hilton Head, SC 29938 
Call For Information 


1-800-845-6132 


http://www.oceanfrontrentals.com 


62 THE FLORIDA BAR JOURNAL/FEBRUARY 2001 


your complete 
online 
rave Iiplanner: 


BEACH (888-843-2322) toll 


have it. 
fripp means 
family fun! 


Fripp Island is the perfect vacation spot 
for families. After all, it offers plenty of 
fun for everyone, including swimming, 
canoeing, golfing (with or without the 
kids) and extra-special activities at Camp 
Fripp. If you’re searching for a great family 
getaway, set your sights on Fripp! 


Call 1-800-845-4100 
today to plan your 
family vacation! 


Fripp Island Resort 


soutHu CAROLINA 


www.frippislandresort.com 


Hutton Head Uceantront Kentals wants 
Kiawah, Seabrook , Folly Beach, 
888-THE 
Carolina 
> 
Sorvirde 
: 


Leisure 


AT RULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 

*510 rooms * 50,000 sa. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


7] 
The Grove Park Inn Resort’ 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


ONE PHONE CALL WILL Do It! 
508-693-7200 


+ FREE SERVICE 

- Booking Martha’s Vineyard and Nantucket’s Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 


- Founded in 1977 we are the Islands’ longest established 
reservation service with a history of successfully 
accommodating our Islands’ visitors 


- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha’s Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.nivreservations.com 


‘Bed & ‘Breakfast A 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


The Willows of Newport 
~ Romantic ~ 


Authentic American Bed & Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 
Award of Excellence 


Experience the Beauty 
of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 


pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~F AX 208.774-3477 
idrocky@ruralnetwork.net 


www.idahorocky.com 


THE FLORIDA BAR JOURNAL/FEBRUARY 2001 


63 


GODDARD | @ 
| erdeen Inn 
| 
a Inn Garden 
| 
é 
| THE IDAHO ROCKY MOUNTAIN RANCH 
| 
4 


rave eisure 


SKI EUROPE 
FROM $799 @ 


Packages Include: 
x RT Air from Florida 
Gateways to Europe 
RT Transfers 
7 Nights Lodging 


SPOTTED HORSE RANCH 


ft. stone’s throw from the 


Breakfast 
Hoback River. Horseback riding, 


flyfishing, cookouts, river $799 INNSBRUCK AUSTRIA 
floating, pack trips and Western He | S999 COURMAY: EUR, ITALY : 
Mountain, river and Its casy. O Cc wwwalpineadventures.net 


fun for the whole family. 


with meals served in Book your entire vacation— Call for a free 
view of the river. For color air, lodging, lifts and more trip catalog !!! 
brochure and information ona with one call. 


one-stop vacation, call: 


888-838-6699 


Jackson, WY 83001 


954.564.6722 
KSON 800.755.1330 
Orvis OLE fave 954.564.6721 
aa CENTRAL RESERVATIONS 


Condos, vacation homes, lakeview & 


EXPERIENCE THE lakefront estates from $99 to $2,500 
y $47 - MILLION nightlyg 
od TRANSFORMATION 888-266-3612 


bratresort.com 
LAKE TAHOE ¢ INCLINE VILLAGE, N 


Massive rock fireplaces and timber 


beams... From lobby to rooms, 


we're turning back time to the ENCORE RESORT 
Enjoy the greatest concentration of elegance of 1920's Lake Tahoe. AT FOREST PINES 
ski resorts in North America. Call Not to mention adding a 100-seat * KC oe a 


800-FOR-RENO or 800-GO-TAHOE 
theater, full-s ... All at th 
and arrange your ski package today. me 


same 26-acre lakefront resort, still 


RENO RENO- LAKE TAHOE known for 50,000 sq. ft. of 


* Larger 3 & 4 bedroom units 
* Hot tub, sauna and large rec room 


800-458-2463 


forestpines.com 


TAHOE 


BET YOU DIDN'T KNOW. 
renolaketahoe.com 


SKI 


64 THE FLORIDA BAR JOURNAL/FEBRUARY 2001 


2... 
ok 
4 


2000 -2001 


ski fours, Inc. 


Call for our 64-page color brochure. aie 


Hit the 


Featuring over 25 Rocky Mountain Ski Resorts 
Complete packages including air, accommodations, 
ski-lift tickets, rental cars, transfers and more...all at 
unbeatable prices to fit your specific needs. 
For the Hottest Deals on Snow 
www.skitours.com/fl 
or call 364- 


970-925-9500 * FAX 970-925-2038 * agents @skitours.com 


Walk Earth’s 


Stay in B&B's, Inns, Lodges 
Weekends and Weeklongs+ 


California * New Mexico * Great Smoky Mountains 
Maine * New Hampshire * Midwest and more 
MEXICO: Copper Canyon + Yucatan 


H 
en 


Call for Brochure 

877-869-5745 847-869-5745 
email: teiywt@mes.com 
www.earthisyours.com 


“One of the Top Walking Tour 


_ Companies in the World” 
~—Walking Magazin 


Find Yourself Lost 
in Luxury 

¢ Ski-In, Ski-Out, Next to Lifts 

© 32 Individually Designed Suites 

* Fireplaces, Jetted Tubs, Steam Showers & More. 

* Acclaimed 9545 Restaurant 


* Ski Valet, Concierge and Bell Service 


INQUIRE ABOUT OUR SKI PACKAGES 


888-601-5678 


www.innatlostcreek.com 


YOU COULD SAY 
WERE ON A MISSION. 


WOMEN'S 
WEEKEND 


for mothers & others 


RELAX & RECHARGE 
IN SO. CALIFORNIA 


arts & crafts # yoga # fun 
campfire # massage & more 


Scrapbook Marathon 


classes 
sleep? 
fun 


massage 


(888) 633-2226 
OR TAKE A CAMP TOUR: 
WWW.CAMPGETAWAY.COM 


THE FLORIDA BAR JOURNAL/FEBRUARY 2001 


(TO PAMPER YOU) 


HAMINADE 


BENCHMARK Q@HOSP!TALITY 
GETAWAY PACKAGES FROM $199 
800-283-6569 


WWW.CHAMINADE.COM 
ONE CHAMINADE LANE, SANTA CRUZ CA 


Let 140,000 eyes 
see the world 
through your 
advertisementinthe g 
Travel Leisure Section 
- Step in the right ~ 
direction—advertise in the 
- Lawyer Services Pages! - 
4 
- 
ju 
- To Advertise Contact: 
Julie Tanner 
a (850) 561-5687 # 
or e-mail: 


jtanner@flabarorg 


65 


rave 
e | S : 
u 
KI TELLURIDE COLC 
| 
| 
| 
| Be | 
| 
4 


Malpractice 
Resource, Inc. 


| 


MedicalMalpracticeResource.com 


*Video Preparation of Medical Witnesses AMFS staff 
for deposition and trial presented by Fred Lane een physicians 


*Video Preparation of Attorneys collaborate to 


for the examination of medical witnesses : 
your medical records, 


*Video Preparation of Your Client formulate opinions, and 

for deposition or trial match experts to your cases 
from our carefully pre-screened 
panel of board-certified 
specialists in your region. 


ae 7. tk AMFS bridges medicine and 
¢ 1-888- specialists in more than Michael E. Cardoza 


SAN FRANCISCO 
20,000 cases since 1990. TRIAL ATTORNEY 


medical expert testimony in medical malpractice, personal injury & disability claims A M F: Ss 
American Medical Forensic Specialists, Inc. 


A physician managed company 


1-800-275-8903 


FL 32216, (904) 
srience Federaband 
ies. Qualified in Federal-a 


 Vasitick, 380 State Road 
2, Aamonte Springs, Fi Se 


B. Michael Grant, CPA 


is an independent and objective 
‘and i it has mori, testify fo 


SS qualified in Federal and Michigan 
Courts for plaintiff and defense 
attorneys for over 14 years. 
Loss of Wages and Benefits Loss of Services 


Value of aHomemaker @ Business Valuations 
Divorce Actions Hedonic Damages @ Lost Profits 


5840 Corporate Way, Suite 200 West Palm Beach, FL 33407 
(561) 969-9959 Toll-Free (888) 883-4336 


Licensed in Florida and Michigan 


BRUARY 2001 


and aitine employee iigalion Onl the Best 
expert Witness aed Gepesiion senices tor oss of scal Fxnerte.”> j 
Darby's AiR, Ino. at COM 
CALL BOO JETSOGS x 104 = 
ce) Alegal categones we have calls 
siatewide. Call now 24 hours. Are: yo: 
sia” getting 1-800-733-5342: 
Expert} Don Quinn, 6860 Beach Boule any field of health care 
SBF Certified Board Director) Co." 
Physicians For Guatity: Credible medica 
cians Wag 
tice cage 
Plaintift 
www.pi 
Nu 2 
5 
= Ream 
variety 
testify 
Adult 
BSN, Ja } 
eal Estate Law 
James L. Mack, Board Certified 
Estate wit 60 years practice exclusively 
Flori AN rated: evaiiabic to 
act as GonsGHant Orexpert witness in rea! 
Vien $9980, (305) 466-8519, fax (305) 


Premises Liabili 
@ Premises Liability & 
Practices & Procedures; Wro 
William T. Gaut (941) 593-80 
Florida. Visit website: www. 


@ LegalScope Research 
effective, concise, and com 
research and writing. Outso 
and briefs. Call (941) 518-6 
www.Legal peR h 


California Attorney - Was your injured 
or arrested in California? Callin oF 
Ledger & Associates. A law 
the client. Experienced ena 
Personal Injury Trial Attorney t= 
800-400-6153 or 


PROCESS SERVICE 


Lex & Associates, Plantation, 
Florida, (954) 423-6681, 
Visit our website: 


® Qualified 1031 Exchange intermediary 

Services. Regular, delayed 
to-suit. 20 years experience 
and your clients. Competitive 
Riddell (941) 366-1300 or FAg 
for information. www.sara 


= Call us to talk over reméa 
your clients who have securi 
Referral or co-counsel; expe 
tions. David McGee, Beggs 
(850) 432-2451. 


_ Inter-City Testing & 
Consulting Corporation 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury Analy- 
sis; Construction Safety; Elevators/Escalators; 
Fires/Explosions; Flammability; Glass/Metal Frac- 
ture; Helmets; Ladders; Parks, Playgrounds, 
Amusements; Pollution-Air & Water; Safety/Elec- 
trical Engineering; Slips, Trips & Falls; Sports, Rec- 
reation, Aquatics; Toxic Exposure; Transportation, 
Tires; Highway Safety; Warning/Instructions 


(561) 745-7940 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
lof Appeals Committee. 


DENTAL MALPRACTICE 


¢ Plaintiff or Defense 
¢ Case Merit, Causation, Liability 
¢ Trial Preparation and Strategy 
Expert Testimony 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-877-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


SECURITY EXPERT 


Premise liability, use of force, security 
guards, shoplifting. Documentation and 
training issues. 30 years experience 
& over 200 cases. Experience with 
hospitals, college & school campuses, 
parking facilities, night clubs, office & 
residential buildings, hotel & casino 
security, fast food stores, banks, amuse- 
ment parks and retail & shopping centers 
Plaintiff/Defense 
SMSI Witiam Nessitt, CPP 
805/492-6475 or 800/306-8344 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


I—| SN: HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES . 


y 


CONSULTATIVE EXPERTS 


TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 

FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. Il, Suite 190 
Clearwater, Florida 33762-5552 
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Are we keeping you up, your honor? No, | guess not. 


—— ial 
Now remember, bobbing and you're weaving. . .. 
| | 
| 
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introducing Practice Pages, designed for 
the small firm that doesn’t think small. 


2 


Now, two Florida law Practice Pages are available through lexis.com®: Family in 
ily 


id 
Fan 


Law and General Practice & Litigation. These remarkable interfaces bring the 

crucial tools and information you need together in one easy-to-use Web 

location. You can research analytical and primary law sources, track recent 

news and developments, draft forms, find people, property and financial 

information, and more. Best of all—with our custom pricing program, Florida Family Law 
lexis.com Practice Pages are affordable for even the smallest firm. For more Florida General 


information, please call 1-800-356-6548 or visit lexis.com/smallfirms. Practice & Litigation 


lexis.com 
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Today's westlaw.com® offers 
customized tabs for your specialty and 
your jurisdiction. 


Discover today’s Westlaw® at www.westlaw.com 


Westlaw. 
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